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Before M r. Justice Jackson and Mr. Justice Kennedy.

GOJBmD RAM MARWARY ( P l a i n t i f f )  y. MATHOORA SABOOYA 1878
A N I>  O T H E R S  ( D E r B N D A J J T s ) . *  J u m j .  1 1 .

Hundi—Notice o f  Dishonor.

Prevloits formal written notice of dislionor of a hiuKli is not necessary 
l>efore suit brouglit, unless it can be sliowa tliat the parties charged have been 
prejudiced by such omission.

T h is was a suit for tlie recoveiy of priucipul and interest on. 
a hundi, drawn by one Cliatanlci Loll on Maduri Lai of Calcutta, 
in favor of the defendants Tliakoor Rum and Chooti Sahoo.
The hundi was afterwards indorsed to Gobind Ram Marwary, 
the plaintiff, by the defendants Tliakoor Ram and Chooti Sahoo.
The defendant Musaamut Mathoora Sabooya had been made a 
party on the allegation that the second and third defendants 
liad in reality indorsed the hundi to the plaintiff under her 
authorisation and behalf. For the defence it was urged (among 
other matters) that no formal written notice of dishonor had 
been served. The Court of first instance overruled the point as 
to notice of dishonor, but found for the defendants as regards 
another issue on the facts. The lower Appellate Court, on tlie 
alleged authority of Jeetun Loll v. Shco CJmrii (1), Eadha 
Gohind Shaha v. Chunder Nath Bass Shah a (2), and Anunt Ram  
Agxtrwala v. Nuthall (3), held, that formal notice of dishonor 
■was necessary before suit brought, and on this ground alone dis-' 
missed the appeal, giving no judgment on the question of fact.
The parties appealed specially to the H igh Court.

Messrs. B , E . Tvoidale and M. L . Sandel for the appellant.

* Special Appeal, No. 670 of 1877, against the decree of Baboo Mothoora 
Nath Goopta, First Subordinate Judge of Bhagalpore, dated the 19th Deeem- 
ber 1876, affirming the decree of Baboo Lalgopal Sen, Sudder Muasif of that 
District^ dated the 29th of August 1876.

(1) 2 W. R., 214 (2) 6 W. R., 301. (3) 21 W. R., 62.
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Baboo Tarucli Nath Sen for the respondents,

JacksoN j J .—The lower Appellate Court dismissed the 
appeal of the plaintiff, and, it may be said, virtually dismissed 
his suit, oil the ground that notice—that is to say, formal Tvritten 
notice—of dishonor had not been served on the defendants, Now, 
neither the case which the lower Appellate Court cites, Anunt 
Mam Agarwala v. Nuthall (1), nor any other case, has been 
brought to our notice which decides that in this country either a 
written formal notice of dishonor is necessary, or that the absence 
of such a notice would be a sufficient defence unless it is shown 
that by such absence the defendant has been prejudiced. So 
far, therefore, the judgment of tlie lower Appellate Court ap­
pears to be erroneous, and must be set aside. [The learned 
Judge then jiroceeded to consider the other points in thej case, 
and with reference to them, the case was remanded to the lower 
Appellate Court."

Case remanded.

ORIGINAL CIVIL.

1878 
Feb. 18 ^

Mar. 4,

Before Sir llickan l Garth, KL, C hief Justice, and M r. Justice Markhij.

ELIZA SMITH (Pi.AiNTiFp) V. THE SEORETAEY OF STATE
(D jee'encant).

In t h e  m a t t e r  oj? ACT II o i^  1874,

J2g.9 Jxulicaia— C ioil Proceilure Cods (A ct K  o f  1877), s, 13—Apjdiealion  
wider the Adm inisirutar-Genertd’s A ct { X X I V  o f  18(!7), .v. (JO—A ct I I  o f  
1874, s. 63— “ Suit:'

An application by petition under s. 63 of Act II of 1874 is ii mU  witldu 
tlie uicauiiig of s. 13 ot Act X  of 1877, anti thereibre RUck an a|)plicu(,ioii ia 
barrod by the disposal of a former application ill the sumo inattfV lunhv llie 
sunie section, or under s. 60 of A ct X X IV  of 1807,-vvhich Urn Act of 1874 
repeals: this is .so -vvhother the order is one for payment of money oi' om  dis­
missing the petition.

fe. 63, Act II ot 1874, contemplatea that tlie iiaoiicy which is tho auhjcct 
of the petition may be claimed by parties other than the aiiplicant, and thsit

(1) 21 W. 11,, G2.


