
claim, and to act accordingly, would be entirely lost. In  ^̂ "7
my opinion the right of the plaintiff to maintenance having 
become barred prior to the passing of Act I X  of 1871, it was oicnn.MONi
also extinguishedj and being extinguished it was not revived DosaisB.
by the alteration which this Statute made in the period of limita­
tion applicable to suits of this natnre.

The result is, that the judgments of the Courts below must 
be reversed, and the suit dismissed with costs ; and the plaintiff, 
respondent, must also pay the costs of this appeal.

*

P kinsep , J .—I  ha-ve had much doubt regarding the t30n- 
struction of the right to sue for maintenance merely because the 
remedy was barred by A ct X IY  of 1859, for if  it has not been 
extinguished, the bar to a suit has been revived by the present 
Limitation Act ( IX  of 1871) ; but having regard to the terms 
of the judgment of the Privy Council in Gunga Gohind 
MunduVs case (1), and the cases decided by this Court which 
have just been quoted, I  feel th a t I  cannot do otherwise than 
agree in the oider which it is proposed to make (2).

Jipj)eai allowed.

VOL. IIL] CALCUTTA SERIES. 335

Before M r. Justice Ai7islie and M r. Justice Kennedy.

W O M D A  KHANITM  (J u d g m ek t-D eb to u ) v , B A JK O O P K O E R  ^877
(D bceeb-holdkk).* '

Mortgage Decree—Ajppoiiiiment o f Manager—Execution Sale—Aot V l lI
o f  1859, 243,

Section 243, A ct V III  o f 1859, does not apply to a decree on a mortgage, 
•when tlie decree declares that certain property is to be sold in satisfaction o£ 
tliem ortgage debt. A  manager, therefore, cannot be appointed under s, 243 
in such a case.

T h e  plaintiff in this case obtained a decree for sale of certain 
mortgaged property. At the conclusion of the year of grace,

* Miscellaneous Regujar Appeal, IjTos. 215, 216, and 217 o f 1877, against the 
order of Baboo Matadia Roy Bahadui', Suhordiaate 3 udge o f Zilla Gya, dated 
tbe 5tli o f June 1877.

( 1) IJ Moore’s I. A., 345 5 S. C., 7 Hansraj, I. L. E., I Bona,, 295 ; and. 
W. R., ?. C., '2 1 , Ramchandra v. Soma, eU, 305 note.

(2) See AMul Karim v. Manji
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execution was taken out for sale of the land in question. The 
juclgmeut-debtoi’ objected to the sale, and applied for the 
appointment of a manager under s. 243 of Act V I I I  of 1859. 
The lower Court refused the application, whereupon the 
jiidgment-debtor appealed to the H igh Court.

Baboo Amarend.ro N ath  Chatterjee for the appellant.

Moonshee Mahomed for the respondent.

The judgment of tlie Court was delivered by

A i n s l i e , J .— S. 243 does not apply to a decree founded on 
a iBOi'tgagej when that decree declares that certain property is to 
be sold in satisfaction of the mortgage debt. The creditor’s 
right of sale in such case rests on the mortgage decree, and not 
on the attachme.nt in execution. The decree cannot be varied 
by proceedings in execution thereof. The appeal must be dis­
missed with costs.

Appeal dismissed.

Before S ir  B ichard Garth, l i t . ,  C h ie f Justice, and M r, Justice B irch.

1877 
Dec. 10.

G UNO O  SIN G H  (P x-ainth?!?) v .  L A T A F U T  H O SSA IN  and  o th e es
(DBrENDANTS).*

Mortgage— Covenant not to Alienate.

An agreement recited that A  had executed a bond in favour of B .,  in 
which it was declared, “ I  promise to repay the whole principal, wifcli mterest, 
in the month of Phalgun, 1271, F .S ., and till payment of the amount I will 
not transfer any property by conditional sale or mortgnge.” T he bond 
contained no further proviso declaring invalid future alienations of the lands 
belonging to A , in the manner specified in the bond. H eld, that the instru­
ment did not operate as a mortgage by A.

Rajliumar Ham Gopal Naraijan Singh v. Ram B uti Choiodry (1) 
distinguished.

On the 1st of Sawau 1270 Fasli (30th Ju ly  1863) 
one Doulut Singh lent and advanced certain moneys to the

* Speciiil Appeal, No. 2499 of 1876, against the decree o f Baboo Matlnn'a 
Nath Gupta, First Subordinate Judge of Zilla Bhagalpore, dated the I4th  
of August 1876, reversing the decree of M oulvie Iilohamed Nurul liosse iii 
Khan, M uasif of Bngoa Serai, dated the 29th o f November 1875.

(1) 5 B. L. R., 2G4.


