
8̂77 specially allowed. N’otliiiig of the kind lias been broxiglifc to 
SuBDnAUBu our notice. I t  appears to me, therefore, that, so fat’ as ourIjOLl
Man'oo pi‘6seiit iuformatioii extends, we liave no jurisdiction to eiiter- 

Ally Khan, tain an appeal, aud that the appeal must be disallowed. Cou- 
sideiing first our want of jurisdiction, and in the next place 
that the objection which has been taken was suggested by the 
Court, we think the dismissal of the appeal should carry no costs.

W h it e ,  J .— I t  appears to me that we have no jurisdiction in 
this case. Under Act X V  of 1874, the Sonthal Pergannas 
is one of the Scheduled Districts to which Act VIII of 1850, 
m2., the Civil Procedure Code, does not extend. Looking to 
the exceptions mentioned in s. 8 of Act X V  of 1874, it is 
possible that, notwithstanding this, Act VIII of 1859 may, 
prior to Act X V  of 1874 coming into force, or subsequent thereto, 
have been extended to, or declared to be in force in, the Sontluil 
Pergannas by the Governor-Greneral in Council or the Local 
Government. B ut it is for the appellant to satisfy the Court 
on these points, which he has not done. P rim a fa c ie , therefore, 
the jurisdiction of this Court is taken away, and the appellant 
not having shown that Act VIII of 1859 was, before or after 
1874, extended to the Sonthal Pergannas, we must hold that 
we have no jurisdiction.

Appeal dismissed.

Before M r. Justice Birch mid Mr. Justice R. C. M itter.

1877 BHOOBUN CHUNDER SEN  ( o n e  o f  t h e  Djbfjbndamts) v . RAM
July 6. SOONDELl SUltM A MOZOOMDAll and oxnERs (rLA.iNTii'i’s).*

Sale fo r  arr ear o f  Revemio—Suit io set aside—Fraud—A d  X I  o /IS S O '-  
XwrtiYaifiOw— — Contract A ct ( I K  o f  ss. 182 anfH85—Forvi
o f  Decree,

When one of several co'sharers fraudulently cotitvived to bavo an estate 
bnuglit to sale for arrears tinder Act X I  of 1859, aiul i)urcliaseil it in llie 
henani of liis son,—Held, that another co-sUaver aggrieved by the sale eould 
mauitan a suit to have the property reconveyeci, though the period limited by

 ̂ Regula'Appeal, No, 139 of 1876, against the dccrco of Baboo Nobttt 
Chunder Glise Hoy Baliadoor, Second Subordinate Judge of 2illa Mymeu« 
suigb, dated the"'7th of March 1876.
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1877s. 33 of Act X I  o f 1859, atid art. 14 o f the ‘second schedule to A ct ^  of
l’87l, for a suit to set aside the sale, had expired. Bhoobun

’ ’  ̂ C h u n k e r  S e n
V.

S uit  to set aside an auctioii-sale-held iiBdet the pro-visions 
of Act X I  of 185'9 on the gi'ouiid of fraud. M o z o o m o a e .

The plaintiffs alleged that they jointly with the second 
defendant were owners of a certain settled rnehal; that the 
second defeiidaiitj who was also their agenfc, they beiug purda- 
iiiishin ladies, fraudulently allowed the Government revenue 
of tlieir portion of the estate to fall into a rrea rs ; that he led 
the other co-sharers^ who were ready to make the paj-meat on 
their (the plaintiiFs’} behalf to suppose lie was going to save 
the estate from sale ; but that instead of doing so,, he allowed 
the estate to be put up for sale without notice to the plaiotiffd, 
and on the day of sale, the 30th December 1872, after making 
false representations to those present as to the condition of 
the estate, purchased in the name of his son, the third defendant, 
for a small consideration. The plaint was filed on the 3 ls t  
March 1875. The second and third defendants pleaded, 
inter alia, that the suit, being to set aside a sale for arrears 
of Government revenue, should have been brought withiu one 
year from the date on which the sale was confirmed by the 
Commissioner, and that, not having been so- brought, i t  was 
liable to be summarily dismissed. The plaintiffs obtained a 
decree iu the first Court.

The third party defendant appealed to the High Court.

, Baboo Kalhj Mohun Dass, Baboo BUoohun Molmn Dass, and 
Baboo Chtmder Dey for t)ie appellant.

Baboo Mohini Mohun Roy and Baboo N ullit CImnder Sen for 
the respondemts.

The following judgments were delivei'ed—

B ir g h , J .  (after stating the facts, continued as follows):—I do 
not treat the suit as one brought to annul the sale on the ground 
of its Staving been made contrary to the provisions of Act



8̂77 X I  of 1859. W iiat the .plaintiff seeks to establish iu this suit
Oiujmdkû Sen defendant they have been deprived

j '  of their property, and they ask to be relieved from the effect
Ram Soonbeb i r . ? »  J . . .

SuKMA of that fraud and to be placed in the position in which they
were before the auction-sale took place. To such a suit the 
provisions of Act X I  of 1859 iu restriction of suits to annul sales 
caunot, in my opinion^ be extended. W e have to look to the 
general law of limitation, and treating this as a case for relief 
on the ground of fraud, the s-uit is dearly  within time. [His- 
Lordship then proceeded to deal with the facts of the case.'

The Subordinate Judge has decreed the suit and ordered 
that the plaintiffs obtain possession of the share claimed with 
costs and interest thereon from defendants 2 and 3. He has 
also made the said defendants liable for the costs of Govern
ment with interest}.

I  take the same view of the evidence as the Subordinate' 
Judge has. B ut I  think that the form of the decree must be 
different. Our order will be, th a i  the defendant No. 3 do- 
reconvey to the plaintiffs the pro-perty which is the subject of 
this suit, upon receiving from them the sum of Bs. 220 witlfc 
interest thereon at 4  per cent, from the datO' of payment thereof; 
that the cost of the stamp for conveyance and the registration 
thereof be borne by the defendant No., S.; that in default 
of the conveyance being executed within two months from 
the date of this decree, the conveyance bê  executed by the 
Court, the costs of the transaction being added to the costs 
of this appeal. The order of the lower Court is modified.. 
The costs in this Court to be borne by defendant iN'o. 3- 
with interest at 6 per cent. The order of the Subordinate 
Judge as to costs in the lower Court will stand..
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M it t je r , J .'— I  am. a lso  o f  o p in io n  th a t th e  p la in tiffs  in thi®  

©ase u p on  th e  fa cta , w h ich  a p p ea r  to m e to  lia v e  b e e n  satiafao-' 

to r ily  e s ta b lish ed  b»y th e  e v id e n c e , are e n t it le d  to  r e c o v e r  p o sse s

s io n  o f  th e  sh a re  o f  th e  z e m in d a r y  for w h ic h  th is  s u it  h as b e e n  

b rou gh t,, and  to  o b ta in  a  c o n v e y a n c e  o f  th e  sa m e fro m  the- 

d efen d a n t, a p p e lla n t.

Although in the plaint there is also a prayer for the reversal



of the auction-sale, I  do not tliink that, under tlie circumstances 8̂77
of tins case, that prayer can be graiited. CiiuNDEû Iisiir

In  this view of the casej it  does not fall within the provisions „ »*
,  R am  S o o n ije r

of art. 14 of the second schedule of the Limitation Act, or yaj-.MA 
s'. 33 of the Revenue Sale Law. Ifc should be considered 
simply a suit to obtain a certain relief on the gronnd of frauds 
and consequently art. 95 is applicable to it. Putting the 
case, therefore, in the most favorable position as regards the 
defendants, the knowledge, of the fraud cannot possibly date 
back further than the date of the auction-sale. The present 
suit having been brought withiu three years from that date isj 
therefore, not barred by limitation.

The mehal seems to have been sold for an arrear of five annas 
of the revenue kist of September 1872. I t  is stated by the 
plaintiffs that Bhim Narain, second defendant, father of Bhubun 
Chunder, defendant No. 3, the appellant before ns, was entrusted 
by all the co-sharers with the entire management of the estate; 
and that it was his duty, thex'efore, to see that the whole of the 
revenue due in that kisb was paid. B ut upon the evidence I  
am not prepared to say that this part of the plaintiffs’ case has 
1)een established. I  am inclined to believe that it was not a 
premeditated default on the part of any one of the co-sharers to 
further a  fraudulent scheme. I t  was merely the result of an 
accidental negligence on the part of some one of the co-sharers.
I t  is deposed to by the plaintiffs’ witnesses themselves that 
one Hurry Bass Chuckerbutty was employed by some of the 
co-sharei'a, for instance, Wooma Soondery and Bissessuri, two 
of the plaintiffs in this suit, to deposit in the Collectorate their 
proportionate shares of the reyenue. The evidence as to the 
whole mehal being in the possession of Bhini Narain on behalf 
of the rest of the co-sharers is neither clear nor satisfactory.
But upon the evidence I  am satisfied that, shortly before the 
day of the sale, the defendant Bbim Karain undertook to make 
an attempt to save the mehal from the impending auction-sale 
by putting in an application to tbe Collector under s. 6 of the 
Revenue Sale Act on behalf of all the co-sharera.

The learned Pleader for the appellant has cb'awn our atten
tion to several discrepancies in tbe depositions of the plaintiffs*'
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1877 witnesses upon this point, but these discrepancies, far from
Ehoobun afFectiiic? their credibility, appear to me to be such as would 

CnUNDEli S k n  ,  n ,  n ■V naturally occur in the statements or truthful witnesses speaking 
R a j i  S o on dk r  , , 1 - 1 1 1 1  1Stim.v to events ’which had happened some time before.
MoaooMDAE. j  opinion, therefore, that it has been 'well established in

this case that before the auction-sale Bhira jN’arain undertook 
to make an application on behalf of all the co-sharers imder 
s. 6 of Act X I  of 1859. H e was employed for this purpose 
h j  one of the co-sharers, vi^., Radha Kissen Suima Mozoomdar, 
a  witness in this case, and Haranund Nuncli, another witness of 
the plaintiffs, who came to JTusseerabad on their behalf to protect 
their interests after tlie mehal had fallen into arrears. Bhim 
Sein, I  think, having accepted this engagement, became an 

agent” of the plaititifTs for this special purpose within the 
meaning of s. 182 of the Contract Act. I t  is said that this 
was a mere gratuitous offer on the part of Bhira Sein, and there 
was no consideration for it. But that circumstance would not 
take away from him the character of an a g e n t ;’' see s. 185.

Now it is clear from the evidence that Bhim Sein intentionally, 
and with a view to cause wrongful loss to the plaintiffs and 
eq^ually wrongful gain to himself, neglected to perform his duties 
as an ‘̂ ^agent. ” He not only omitted to make an application to 
the Collector as he undertook to do, but by fraudulent mis
representations prevented others from making a similar applica
tion on behalf of the plaintiffs. I  entirely concur with the lower 
Court in its opinion that the statements of the plaintiffs’ witnseses. 
Cl 1 under Nath Dey, Earn Gopal Nag, and Brojnath Bose, are 
fully reliable upon this point j they prove beyond doubt that, on 
the day of auction-sale, Bhim Sein in the Collector’s cutcherry 
showed them a petition which he said he would present to the 
Collector as soon as he would come to Court. They went away 
with this assurance.

I t  is evident from the deposition of the plaintiffs’ witness 
No. 4, Juggobnndhoo Bose, that these representations were 
falsely made by Bhim Sein to successfully carryout a fraudident 
sclicme of purchasing this mehal in the henami of his son. H e 
liad with him at that time a muktarnamah executed by hijs son, 
who was not at Nusseerabad, but at his house, which was at some
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distance from that place, empovrering the witness Jiiggobuuclhoo 18~7
to bid for the property at the impencliug auctiou-sale. Then ^ Bhoobto I  ̂ J i o CnuNDnit Sku
we have the fact clearly established that when, the Collector «•

E a m  S q o n d k i s

came to Court, he did not make even any show of attempt to Surma

save the property. Tliese facts leave no reasonable doubt in 
my mind that Bhim Sain accepted the agency on behalf of the 
plaintiffs to make an application under s. 6 of Act X I  of 
1859 with a view that he might with more facility cany  out his 
intention of purchasing the property himself. Tliis was clearly 
a fraud against the plaintiffs, and under these circumstances 
it seems to me just and equitable that Bhim Sein should not be 
allowed to reap the benefit of Ms fraud. Tlie plaintiffs are 
therefore entitled to the relief proposed to be given by my 
learned colleague.

A p p e a l  dismia&ed.
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Before M r. Justice Kemp and M r. Justice Lawford.

KUDOMEE DOSSEB a n d  o t h e r s  ( D i s r E N D A N T s )  w. JOTEERAM  .
K O H T A  (Pi /Aintiit).^ — li!!!— i-

Hindu Law—Divorce-^ Established Custom.

“Where a Hindu li-usband sued liis wife for restitution of conjugal rights, 
and tlie defendant pleaded divorce, ifc was lield  ̂ that tliougU the Hindu 
law does not contemplate divorce, still in those districts where it is recogtuzed 
as an established custom, it would have the force of law.

T h e  plaintiff in this case, who was a Hindu inhabitant of 
Assam, sued the female defendant, one of the special appellants 
in the High Court, for restitution of conjugal rights. The 
defendant, among other pleas, averred that the plaintiff' had 
divorced her, and had executed a deed to that effect, and that lie, 
consequently, was not entitled to maintain this action.

* Special Ai^peal, Fo. 2812 of 1876, against the decree of W . E . Ward, Esq., 
Officiating Judge of Assam, dated the 6th September I8T6, reversing a decree 
of Baboo Huro Kaiito Surma, the Muusif of Gowhatty, dated the SOfch 
March 1876.


