
VOL. H I ]  CALCUTTA SERIES. 2 9 3

APPELLATE CIVIL.

Before M r. Justice WkUe and M r. Justice Mittef'.

BHAGO BIBBE a n d  o t h e r s  ( D e f e n d a n t s )  « ,  K.AM K A N T ROY
CHOW DHIiY AND OTHERS ( P l a i n t i f f s }.’*' August 9.

Sale fo r  arrears o f  Revejiue— Undsrtemire, Suit to avoid~Perm anent Sei‘
llement—Structures and Improvements wiihhi the meaning o f  exsep. 4
io s. 37 o f Act X I  o f  1859—Decree f o r  ejectment.

In a suit to avoid an unclertenure by the purcliasers at an auotion-sale for 
arrears of G-overnmenfc revenue, tbe defendants contended that the tenure 
was created prior to the Permanent Settlement, and that some portion o f the 
lands comprised in it were covered with permanent stractures and improve
ments, and that, accordingly, it was protected under exceptions 1 and 4 to 
s. 37 of Act X I  of 1859: but the lower Conrfc gave a decree to the plaintifis 
and annulled the underteuure. Held by W h i t e , J,, lhafc, notwithstanding a 
party may fail to show that his tenure was created prior to the Permanent 
Settlement, yet he is entitled to the benefit of the 4th exception in respect of 
any permanent structures that may be upon his holding.

Brojo Soontlur JBiswas v. Gouri Persaud Roy (1) followed.

Moonshi Sei'ajal Islam  for the appellants.

Baboo AuJihil Chwider Sen for the respondent.

The facts and arguments in this case are fully set forth in the 
judgment of

W h it e , J .~ T h is  was a suitbrouglit'by the special respondents 
against the special appellants (who are grouped together as first 
party defendants in the first Court) to avoid an nndertenure iti 
certain tillages, part of an entire mehal, which the respondents 
had jointly with second party defendant purchased a t a Grovern- 
nnont revenue sale, and which villages, on partition, fell to the

* Special Appeal, F o . 1892 of 1876, against the decree of Baboo Nobin 
Chunder Pal, Second Subordinate Judge o f Chittagong, dated the 29th May 
1876, modifying the decree of Jloulvi Ali Ahtnud, Munsif of Sitakoond, dated 
the 30th’April 1875.

(1 ) S. D. A., Dec. 1852, p. 645.



1877 sliare of the respondents. The written statement of the added
Bhago Bibicic defendants, Soliina Bvbi and Nowa Bibl and Koi'ban AU, which

Ram Kast embodies the case of the special appellants, after stating that a 
CiiowiJHiiy. certain portion of the lands claimed are not in their j)ossesaiou 

or belong to their uudertenure, as regards the rest ot the dis
puted lands (comprising 6 kanees 5 gaiidas), claims in effect the 
benefit of the exceptions in s. 37 of Act X I  of 1859. I t  is 
alleged,first,that the nndertennre comes witiiin the first excep
tion, as it is a mokurari taluk held at a fixed rent from the time 
of the Permanent Settlem ent; and, secondly, that there are 
permanent holdings and other improvements on the disputed 
lands, which are further protected by the 4th exception of s. 37 
of Act X I  of 1859.

In  proof of the antiquity and nature of the undertenure, the
defendants produced an old talukdari potta of the 15th Jaifc
1155 M., and certain dakhilas.

The first Court did not pronounce any decided opinion as to 
the genuineness or otherwise of these documents, but was of 
opinion that the potta, if proved, was not of sufficient anti
quity to establish the defendants’ claim to exemption under the 
first exception. Being, however, of opinion that the defendants 
were at all events entitled to a right of occupancy in the lands 
comprised in the potta, the first Court held that the plaintiffs 
could not recover kiias possession, and were only entitled to 
rent, and decreed accordingly.

The lower Appellate Court has reversed the decree, and 
awarded to the plaintiffs possession of the lauds, and thus in 
effect annulled the uudertenure.

Two objections are taken by the defendant' No. 1 in special 
appeal: one is, that the Judge has defectively investigated 
their claim to exemption under the first exception in s, 37# 
inasmuch as he has not found ^yhether their .potta and dakhilas 
are genuine or the reverse, and inasmuch as i t  mainly depends 
upon the result of that enq^uiry whether their claim to exemp
tion is made out o t not. The judgment of the lower Appellate 
Court on this point runs thus:— The defendants’ taluk does not 
come under the exceptions mentioned iu s. 37, A ct X I  of 1859, 
Whatever right they .had having been sold at auction for
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arrears of rent, all the incumbrances formerly imposed have ^̂ 77 
ceased to exist. Hence, whatever may be the length of their Bibek

possession, it cannot be maintained.” Eam Kast

W e think the objection taken by the special appellants is Ci w w v i i h x . 

well founded. TJie first Court onme to no positive finding as to 
the proof of the pofcta and dakhilas ; but decreed in favor of 
the defendants on other grounds. W e are unable to gather 
from the decree of the lower Appellate Court how it has dealt 
with the documentary evidence adduced by the defendants, or 
■whether it considered it at a l l ; or if it held the potta to be 
proved, what weight it gave to it in its decision, or whether it 
gave it any weight. I f  tlie potta is fouud to be genuine, it is 
certainly a document of the utmost importance in the case, for it 
appears to be confirmatory of a previous potta, and ulthougli 
its date falls short of the date of the Permanent Settlement by a 
short period of time, the document, if genuine, furnishes ample 
evidence from which the Court may presume that the under
tenure existed at the time of the Permanent Settlement.

As the potta purports to be more than thirty years old, its 
mere production constitutes primd facie  proof of its execution, 
if it is produced from the proper custody ; and if the potta is pro
duced by the special appellants and relates to the undertenure, 
of which they are, and their predecessors have been, in possession, 
the custody is proper. The law on the subject, which is similar 
to the English law, is to be found iu s. 9 of the Indian Evi
dence Act, 1872. W e draw attention to the above matters, 
because the first Court appears to have fallen into errors on both 
these points.

W e may add also that the first Court was mistaken in sup
posing that the defendants in this case had a right of occupancy 
irrespective of their undertenure. No such right was claimed 
or proved by the defendants, and such a 1‘ight cannot be pre-»
Bumed to exist merely because the defendants have occupied for 
a long period of time under a taluki potta. *

The second objection taken is, that assuming the undertenure 
not to fall 'within the first exception of s. 37j yet that, as 
regard^ so much of the lands comprised iu i t  as is covered with 
permaueut buildings and other improvements, the defendants are
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1877 entitled to exemption from ejectment imcler the 4th exception of 
B h a g o  B i b i s b  that section.

U.

Bam Kant I t  has been decided by this Court in the case of Shaik T o f ail 
Cuow-DHKy. A lly  v. Ham Kanto Hoy Chowdhry (1) und three other appeals 

■of the same year, that, notwithstanding a party may fail to show 
that his tenure comes witliin any of the first three exceptions of 
s. 37, yefc that he is entitled to the benefit of, the 4th excep
tion in respect of any dwelling-houses or other permanent 
structures that may be upon liis holding. These decisions are 
based upon an old decision of the Sudder Dewany Adawlut in 
the case of Bt'ojo Soondur Bisioas y . Gouri Fersaud Boy  (2 ) .

I f  this matter had not been the subject of previous decision 
by this Court and of the late Sudder Court, I  should not, 
speaking for myself, be prepared to accede to this interpretation 
of s. 37 without much further argument on the point. B ut 
as tliere appears to be no conflicting decisions on the point, 
and the rulings of this Court have unq,uestionably a tendency 
to encourage improvements on the land, and to mitigate the 
severity of the Revenue Sale Law, I  am willing to acquiesce in 
their application to the present case.

The claim of the special appellants under the 4tli exception 
of s. 37 is to be found in the 4th paragraph of the defend
ants’ written statement to which I  have above referred. I t  
mentions, amongst other things, land for 7iij cultivation, but that 
item does not come under the exception. As regards the remain
ing items contained in that paragraph, the lower Appellate 
Court must enq^uire into their existence, and iu the event of it^ 
finding that in consequence of non-proof of the existence of the 
undertenure at the time of the Permanent Settlement, the plain
tiffs are entitled to annul the undertenure, the Court will limit 
the recovery of possession by the plaintiiTs to such lands com
prised in the tenure as are applied to agricultural purposes; but 
as . regards the remaining land on which any structures are eroct~ 
ed or improvements made of the character mentioned iu the 4th 
exception of s. 37, the Court will declare the first party defend
ants entitled to retain the same, they paying rent for the same*;
. (I) Special Appeal, No, 1796 of 1876, (2) S. D. A ., Dec., 1852, p. 
anreporfeed.
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The result is, thafc the decree of the lower Appellate Court iS77
•wiil be set aside, and the suit: remanded ia order to pass a fresh B i e e k

decision in accordance with the above directions, after finding; R a m  K a n t
®  R o y

upon the following issues : —  C h o w b h r t .

1. "Whether the potta and dakhilas of the defendant No. 1, 
or any of them, are proved, and, if  proved, are genuine ?

2. I f  the potta be genuine, whether the andertenure of the 
defendants existed at the time of the Permanent Settlement?

3. I f  the undei’fcenure did not exist at the time of the P er
manent Settlement, whether any and whafc structures and 
improvements within the meaning of the 4fch exception to s. 37 
of A ct X I  of 1859 have been erected or made upon any of the 
lands comprised in the tenure ?

4. I f  so, how much of the lands are applied or appropriated 
to agricultural purposes, and how much to the structures and 
improvements above mentioned ?

5. W hat rent shall be paid by the defendants for the lands 
appropriated to such structures and improvements ?

Costs wiil abide the result.

M i t t e r , J . — I  concur ia this order of remaild, and only 
desire to add as to the second point that if the lower Appellate 
Court finds any portion of the tenure used for the purposes men
tioned in the 4th exception to s. 37, he is to except that 
portion from the decree of ejectment which the plaintiff may 
recover on t f e  defendants’ failure to prove that the tenure 
existed before ftie, Permanent Settlement ;

Case remanded.
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