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APPELLATE .CIVIL,

Before S ir  Bicim 'd Garth, K t, C h ie f Justice, and M r. Justice Birch.

EKRAM  M U F D U L  AND OTHEiifs ( D e f i s n d a n t s )  v . H OLODHUR F A L  ^ 8 7 8

(Plaintiff).’'' Jony-
Enhancement o f  R ent—Notice—13mg. Act V I I I  o f  1869, s, 14—/fes

judicata.

A  lease from generation to generation gave tlje bonn^laHes of tlie land leased, 
estinaated tlie area thereof, and fixed a cei'tain rent per biga. It contained 
a condition that, if  on measurement the actual quantity o f land should turn 
out to be either more or less than the estimated area, the rent should be in
creased or decreased in proportion at the saine rate per biga. In a suit for 
enhancement of rent, on the ground that tlie land leased contained more 
than the estimated number of higas, the lease being one -which did not specify 
the period of the engagement,— fleW, that notice of enUaacement was neces
sary under Beug. Act V III of 1869, s. 14.

In a previous suit the present plaiutifi’htid sued the defendant for the 
amount of rent originally fixed in the lease, and the defendant claimed in 
that suit to have the rent reduced in accordance -with the terms of the 
lease, and a measurement was thereupon made, which showed that the quantity 
of land held by the defendant was in excess of that named in the lease ; that 
suit was decided iii favor of the plaintiff for the rent claimed. Held, that the 
m.easurement adopted by the Court in the former suit was not, as regards 
the amount of the excess, binding upon the defendant, and that, even if  it 
were, the fact of such measurem.ent would be no suffieleui; notice of enhance
ment to the defendant.

T h e  facts are sufficiently stated in tlie judgment appealed 
from, 'wliich was as follows

A i n s l i e ,  J . — T he defeudanfe bolds certain lands from tlie 
plaintiff under a lease from generation to veneration. Tlie lease 
g ives the boundaries o f the lands. I t  estiinal-Cd tiio area to be 
47 bigas 5 cottas, and fixes the rent at Hs. 69 odd annas at

* Appeal under s. 15 of the Letters Patent, arrainst the decree o f Mr.
Justice Ainslie, dated the 29th of May 1877, in Special Appeal, Fo. 2897 of 
1876, from the decree of Bahoo ICristomohmi Mookevjee, the Second Bubordi- 
nate Judge of Nuddea, dated tbe 31st of August 1876, modifying the decree 
of Bat)oo Kriato Beharj Mookerjee, the Munsif of IvoosUtea, dated the 16th 
of August 1875f.
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tLe rate of Be. 1 annas 4 a biga. I t  coni'aina a coiiditioii tljat 
if on measiirement the actual quantity of land should turn out 
to be either more or less than 47 bigas 5 cottas, the rent will 
be increased or decreased in proportion at the same rate per biga.

The lower Appellate Court has held that in a case of this 
knid no notice of enhancement is required.

I t  appeal’s to me that altliough the case does not fall strictly 
within the terras of s. 14 of Beng. Act V I I I  of 1869, a notice 
wouldj nevertheless, be necessary. The tenant is entitled to 
know the amount of rent demanded from him for each year at 
its commencement; and until measurement has been made and 
notice of the result of it given to him, he would be entitled 
under this lease to hold on from year to year at the old rent of 
Bs. 59 odd annas ; but although it seems to me tliat he was en
titled to a noticc, I  do not thitdc that the present suit can ba 
entirely defeated for want of notice, because it appears that iu 
1870 the plaintiff sued the defendant for rent at the rate origin
ally fixed, namely, B-s, 47 annas 5. The defendant llien put 
forward his right to have the rent reduced under the, terms of 
tl^e lease; and, in consequence of this plea, a moasurnmont was 
made by the Court for the purposes of that suit. This in (’jict 
was a measurement which the defendant himself caused to bo 
made after notice to the plaintiff under the conditions of tho 
lease *, and therefore, by the terms of the lease, he must be bound 
by the results of that measureuietit, and cannot claim to have a 
separate notice from the plaintiff after he has himself elected to 
put in force that condition of the lease whrcli reserved to either 
party a right of measurement.

With reference to the finding of the Court in the former sutt^ 
it has been contended that it is not binding in the present case; 
but it seems to me that it cannot be otherwise. A question 
having arisen between the parties as to what would for the futurci 
be the proper rate of rent under the condition of the lease, and 
it having been determined, according to tho terms of the lease, 
that a certain quantity of land was in the occupation of the de
fendant, and therefore that a certain rent was payable by him, 
it appears to me that that question was neceSBtirily tried and 
determined once for all, and that neitlier party is at liberty to
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re-open it. The case cited by the lower Appellate Court—JVol/o is7s 
Doorga Dassee v. Foyzbux Clwwdhry (1)—appears to me to 
govern this case precisely. .

Then there remains the question whether the plaintiff in this 
case is entitled to recover the excess rent for 1277 (1870). As 
regards four aiiuas iu respect of that year, it is perfectly clear tliat 
he caimot recover it ou the ground tliat when he brought liis 
former suit for the four-anna kist of 1277 he was bound to sue for 
the whole of the arrears theu due to him ; b a t I  think that effect 
must be given to the first objection ii# respect of the other 12 annas,
—that is, that there was no notice of any change of the rent until 
after the end of the year 1277. I t  appears to me that the measure
ment which was made in tlie former suit must be taken as a 
measurement eiFected ou the day on which that suit was decided 
in the first Court, and the measurement of the ameeu accepted 
and confirmed, wliich was on the 6 th of Bysack 1278 (18th April 
1871). Therefore, as regards the excess rents claimed for 1277 
with any interest thereon, the decision of the C.ourt below must 
be set aside. Iu  respect of the remainder of the claim, the judg~ 
ment of that Court is affirmed.

From this decision the defendant appealed.

Baboo Kishori Mokuu Roy for the appellant.

Baboo Shoshi Bhoosun Buf f  for the respondent.

The judgment of the Court was delivered by

Garth, C. J .— V fe  think that this appeal should be decreed.
The facts of the case are correctly stated in the decision ot 
Mr. Justice Ainslie; and we quite a,gree with that learned 
Judge, that before the plaintiff in this oa«c (tho landlord) could 
sue the tenant for increased rent, upon the ground that tb.e land 
demised consisted of more than -17 bigiis and 5 cottas, he 
was bound to give the defendant a previous iioticc that the in
creased reut w^ould be required of him.

I t  seems to us that this notice was rendered necessary by 
s. 14 of Beng. Act V I I I  of 1869 ; because we have had the lease

(1 ) I, L- It, 1 Calc., 2 0 2 ; S. 0., ^4 W. B., 403



‘ in question read, and it  appears to be one “ not specifying the
MunuuL period of the ei\gagement; ” so that, until he had recoived such

Horoiouor ^ notice as the section requires, the defendant could not be
I’Au called upon to pay a higher rent than he did in the year pre

ceding the suit. Mr. Justice Aiuslie considers that the defend
ant was entitled ill this case to some notice, though beth inks 
that s. 14 does not apply. But the learned Judge proceeds 
to say that the defendant did in fact have sufBcient notice that 
the increased rent was payable, because in the former suit, which 
the plaintiff brought agains| the defendant for rent in the year 
1870, a measurement of the demised lands was made at the 
instance of the defendant, the result of which was that the land 
was found to contain an excess of 11 bigas 16 cottas beyond 
the quantity mentioned in the lease.

Now, in order to see how far the defendant was bound by this 
measurement, and how far the fact that he knew of its being 
made was a sufficient notice to him to enable the plaintiff to 
bring this suit, we must first see what was the nature of the
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former suit. I t  was a suit by the plaintiff to recover from the 
defendant the rent originally fixed by the lease. The defendant 
pleaded that the actual quantity of land was less than that esti
mated in the lease, and consequently that he was entitled to an 
abatement. l a  order to ascertain the correctness of this plea, an 
ameen was appointed by the Court to measure tho lan d ; and 
the land upon measurement was found to contain more, instead 
of less, than the estimated quantity; the excess being 11 bigas  ̂
16 cottas. Upon .this the plaintiff obtained a decree, not £vv any 
excess rent, but for the original rent for wliich he had brought 
his suit, the Judge holding very properly that he could not 
decree him a larger rent than he had claimed in hia plaint. 
B ut it follows from this that the judgment in that suit, what
ever the evidence of the ameeu or the observatiouci of tho Judge 
may have been, was only conclusive between the parfciw npon 
the question whether the land demised was or was not Io.sh than, 
or equal to, the estimated quantity. W hether it was moro than 
the estimated quantity, was a question immaterial to th6 suit, 
and one which from the very nature of tho issue the wjudge 
could not, and did not, decide. Perhaps the best teat of this is,
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that if  the defendant had desired to call evidence at the trial 
to disprove the excess, or to appeal from the judgment, upon the 
ground that ia fact the land did not exceed the estimated quan
tity, he could not have done so ; that poiafc being immaterial 
to the purposes of the suit.

In  the case referred to by Mr. Justice Ainslie— No do Doorga 
D as see v. Foi/zhux Choiodliry (1)—the point decided iu the first 
suit was necessary to the due determination of the issues in both 
suits, and therefore the judgment in the one case was held to 
be binding in the other. But here it is not so. W e consider, 
therefore, that the measurement found by the ameen, and adopted 
by the Oourt in the suit of 1870, was not, as regards the excess, 
binding upon the defendant. B u t even supposing it were, we 
think it  clear that the judgment in the former case, although 
known to the defendant, would not be a sufficient notice to him 
by the landlord under s. .14 of Beng. Act V I H  of 1869. That 
notice is required to be in a particular form, and served a 
certain time before any suit can be brought for the excess r e n t ; 
and the obvious intention of the legislature, as it seems to us, 
was, that the tenant, before he could be sued for any higher rent 
than he had previously paid, should have noticsa not only that 
such rent might be demandable> but that his landlord intended 
to demand it.

The fact of the land having been measured and found to con
tain more than, the estimated ^[uautifcy would be no sufficient 
notice, in our opiuion^ that the landlord intended to insist upon 
the higher rent.

W e  are of opinion, therefore, that the original judgment of 
the Oourt of first instance, giving the plaintiff a decree for the 
original rent and rejecting the claim for the excess rent, was 
correct; and that all subseq[uent judgments should be reversed,

. the defendant being entitled to his costs in all the Appellate 
Courts, and also of the second trial b e fo re  the Muusif in the 
Court of first instance.

Appeal alloiced.
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( 1) I. L. H*, 1 Calc,, 2 0 2 ; S. C„ 24 W. E., 403.


