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transfer its authori. ty was very limited. If that ecase were now 1877
sntof the decision, it would follow ¢ aor YMPrES
law to the full exte ow that a great o

legislature which have been acted upon as Boran axp

many Acts of the” &, and are acted whon . 1t L Book Sivaum,
< o " [———,
laws for years paf ? upom Row, were aftogether

xl]eﬂ'a] MATTER OF

ve, of opinion that Act XXII of 1869, the ‘i ﬁﬁf;ﬂi"“
<h I cannot distinguish from that of the Acts «A’g?;xﬁ;‘i’i
which T have u enmoned was a law which the legislature were
justified in pas: ,mfr and which did, in conjunction with the noti~
feation which WS made under it, effectually remove the districts
in question O™ the Juusdlctl?n of the High Court. But as
the majority - of the Court are of a contrary opinion, the appeal
made by th .e prisoners will be entertained, and the records will
be sent fo™"
It is auch to be desired that this adverse judgment, and the

Gagh jrPOTRNCE of the question which it involves, may induce
the G )ve?nment of India to take this case, if it is open to them
0 do® O appeal to the Privy Counecil. .

‘1 am, tx\erefo
prmmple of whia

Before Siv Rickard Garth, Ki., Chief Justice, Mr, Justice Jackson, Mr. Jus~
dice Macpherson, Mr. Justice Markby, and Mr. Jusiice Ainslie,

GOBIND CHUNDER KOONDOO anp oruErs (PrLaiNrirrs) v. TA_RUC‘K 1877
CHUNDER BOSE avp otaers (Derexpants)* Sepl. 12,

Res-judicate—~Act VIII of 1859, 5. 2,—Suit for Rent.

The plaintiffs bronght this suit to establish, as against the defendants, their
title to certain Land in the occupztion of a tenant. In a previons suit instie
tuted by one of the present defendants against the tenant for rent, one of the
pregent plaintiffs (representing the right now claimed by ull of them) inter~
vened as n defendant, on the ground ihat ke was the person entitled to the

‘rent, and failed to establish his 'aim. Held, fullowing the I"ull Bench ease

. * Special Appeal, No. 794 of 1876, against.a decree of Baboo Srinath Roy,
‘Subordinate Judge of Zilla Furreedpore, dated the 14th of February, 1876,
aflirmifg a decrce of Baboo Unnoda Nath Mozoomdar, Qliciating Munsif of
Bhunga, dated the 6th July, 1875,
| 20
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of Hurri Sunhur Mookerjee v. Muktaram Patro (1), thyt t16 plaintiffs in this
suit were barred by the judgment in the former suit.

\When once it is made clear that the self-same right 5,1 title is substan-
tially in issue in two suits, the precise form in which eithty snit was brought,
or the fact that the plaintiff in the one case was the defondant in the other,
became immaterial.

THIs case was referred to a Full Bench by Grarth; C. J., and
Mitter, J., by the following order :—

¢ This was a suit brought by the plaintigy 5 ypecover
possession of a one-anna share of a certain jote, In the
year 1871, the plaintiffs claimed to be eyijiled to a
15-auna share of the said jote, and the defendans No. 1 to a
oune-anua share thereof. In that year the superiy, Jandlord
of the jote sued some persons other than thegefendant
No. 1 for remt of the entire jote, and obtained & Jecree
against them, under Which the said tenure was pub upsy sale,
and purchased by the defendant No. 4, who again solg {he
same share to all the plaintiffs in the name of the plaintiff T’\\‘To 1.
The defendant No. 1 then brought a suit (No. 1174 of Twezr
for arrears of rent of the one-anna share against the occupying
tenant of the jote, Mohun Chunder Dass, in which suit the
plaintiff No. 1 intervened as a defendant, upon the ground that
he, and not the present defendant No. 1, was entitled to the
rent claimed. Thereupon the question was raised in that
suit, whether the then plaintiff (the defendant No. 1), or the
then defendant (the present plaintiff No. 1) was entitled to
the rent as owner of the one-anna ghare; and that question
wag adjudicated upon and decided against the present plaintiff.
The intervening defendant in that case (the present plaintiff
No. 1) claimed to be the owner of the entire jote, by virtue
of the said sale to him on behalf of all the present plaintiffs;
and the ouly question in this suit is, whether the plaintiff (by'
virtue of that sule) are the owners of the oue-anna share of
the jote as against the defendant No. 1, the plaintiff in the.
former suit?

““Both the lower Courts have held that the plaintiffs are
barred by the judgment in the former suit (by virtug of

(1) 15 B. L. R., 238;85.C., 24 W. R., 154,
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8 2, Act VIII of 1859), upon the ground that the self-same
question which was there raised and decided is also raised
in this suit.

“The question has now come before us on special appeal,
and as there appear to be conflicting decisions of this Court
upon it,—see Mussamut Inderbuttee Kooer v. Shaikl Muhboob
Ali (1), Mohima Chunder Mozoomdar v. Asradhe Dossee (2),
Deokee Nundun Roy v. Kali Pershad (3),—and as the point is
one of general importance, we think it right to refer the question
to a Ful]l Bench.

“ The question is, whether, under the circumstauces stated,
the plaintiffs are barred by the judgment in the former suit? ”

Baboo Obhoy Churn Bose for the appellants,
Baboo Bungshidhur Sen for the respondents.

The following cases were referred to in the course of argu-
ment :—Mussamut Inderbuttee Kooer v. Shailch Muhboob Ali (1),
Mohima Chunder Mozoomdar v. Asradha Dossee (2), Deokee
Nundun Roy v. Kalee Pershad (3), Dhonaye Mundul v. A rif
Mundul (4), Shib Pershad Parah v. Muddur Mohun Doss (3),
Aukhil Chunder Mookerjee v. Shib Narain Ghose (6).

The judgment of the Full Bench was delivered by

GartH, C. J.—I am of opinion that in this case the plain-
tiffs are barred by the former judgment. It is to be observed,
that the present suit is mot to recover khas possession of the
}1'operty in question. The land is in the otcupation of a
tenant, and the plaintiffs’ only object is to establish their title
to it as against the defendant No. 1. We have, therefore, to
see whether the right aud title which is the subject of claim in
this suit was not the very same right and title which was in
issue between the same parties, and determined in the former
~suit. When once it is made clear, that the self-same right and

(1) 24 W. R., 44. (4) 9 W. R., 306.
(2 15 B. L. R., 251 note; §.C, (5) 186 W. K, 415,
21 W*R., 207. (6) 1d. 527.

(3, 8 W. R, 366.

147

1817

GoBiND
CruxpeR
Koaxnoo

.

Tanues

Crosves
Bose,



148

1877

GoniNp
CHUNDRER
Kooxnoo

.
TARUCE
Cuuxnpur
Bosg.

THE INDIAN LAYW REPORTS. [VOL. 11L.

title was substantially in issue in both suits, the precise form
in which the suit was brought, or the fact that the plaintiff
in the omne case was the defendant in the other, becomes im-
material.

Now, in this instance, the plaintifl in the former suit is the
same person as the defendant No. 1 in this; and he sued io
recover from the occupying tenant the rent of the property
now in dispute. In that suit one of the plaintiffs (representing
and claiming the same right under the same title which is now.
claimed by all the plaintiffs) intervened as a defendant, and
he resisted the then plaintiff’s  claim to the "rent, upon the
ground that he (representing the present plaintiffs’ interest)
was entitled to it as the owner of the property. An issue was,
accordingly, framed in that suit, as to whether the then plaintiff
(the present defendant No. 1) was entitled to the rent as
owner of the property in question as against the then defendant
who represented the present plaintiffs. ~ This question was
contested between them 'in that suit upon the same title and
materials which are now brought forward in the pwsent suit,
and the only difference is, that the plaintiff in that suit is the
defendant in this. !

On the other hand, it is arcrued by the appellant, that the
claim in the former suit was for rent against the tenant; that
the only issue in that case was whether the plaintiff was
entitled to that rent, and that the question of title raised by
the intervening defendant was only incidental to the main
issue. But as between the plaintiff and the intervening defend-
ant the question, and the only question, was that of titie,
and as the defendant in that suit chose to interveme and tc
raise that question between himself and the plaintiff, he, ana
those whom he 1ep1esented, must take the congequences of
their intervention. '

Qur decision in this case will be found entirely in accordance
with the views expressed by the Full Bench in the ¢ase 0.
Hurri Sunkur Mookerjee v. Muktaram Patro (1)

The appeal will be dismissed with costs.

(1) 15 B.L. R, 238; 8 €., 24 W. K., 154,



