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Before Mr, Justice Markby and Mr. Justice Prinsep.

BOYDONATH BAG (Derespant) v. GRISH CHUNDER ROY axp

ANOTHER (PraINTIFFs).*

Co-Sharers—Suil for Enkancement of Reni~-Non-joinder of Parti¢s—Suil
barred by limitation as fo added Parties—Act IX of 1871, s. 22—Beng.
Act VIII of 1869, s. 20,

In a suit for the recovery of rent at an enhanced rate, brought by two of
four brothers, joint and undivided owners of the tenure, the other two
brothers, on an objection taken by the defendant that they ought to have beent
parties to the suit, presented a petition signifying their assent to the institution
of the suit, and werae thereupon treatad as parties to the suit. This application
was, however, made after the period of lLimitation preseribed for such =2 suib
had expired. Held by Markby, J., that although the rights of such added
parties were absolutely barred, yet the Court could proceed to adjudicate upon
and declare the rights of the remaining plaintiffs who had originally filed
the suit, and that, as the claim for rent was indivisible, the decree in theif
favour shonld be for the whole amount,

By Prinsep, J.—The objection as to the defect of parties after the case

had passed through two Courts, is not one aflecting the merits of the case so
as to be a ground of special appeal.

TH1s was a suit for the recovery of rent for the year 1279
B. 8. (1872-73), calculated at an enhanced rate in accordance
with a notice previously served. The suit was instituted by two
of four brothers, the joint aud undivided owners of the tenure.
At thehearing of the case objection was taken by the defendant
to the non-joinder of the other brotheérs of the plaintiff in the
suit, whereupon the two brothers, not originally made parties,
put in a petition signifying their assent to the suit, The
petitioners were therenpon not formally made parties, but the
suit proceeded on the supposition that they were to be consider-
ed plaintiffs in the suit. The petition, however, was presented
more than three months after the end of the Bengal year

‘ * Special Appeal, No. 2058 of 1875, against a decree of L. R. Tottenham,
Esq., Officiating Judge of Zilla Midoapore, dated 17th June, 1875, reversing
a decree of Moulvie Enamul Hugq, Munsif of Chouk Ghatal, dated $th

. December, 1874.
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for which the enhanced rent specified in the suit was claimed.
Before the lower Appellate Court it was contended by the
defendant, appellant, that the original defect of parties conld
not be cured by the petition put in by brothers of the original
plaintiff; and that the prior omission of the four brothers to sign
the notice of enhancement was also a fatal defect. In overs
ruling these objections the Judge said~“1 do not think the
defect of parties is material to this case. Tor the remaining
two co-sharers with the plaintiff filed a petition assenting to the
suib, and the lower Court ought to have added them as'plaintiffs.
The defendant does not seem in any way to be prejudiced by:
the omission of their names from the plaint.. I think, therefore,
that the suit conld proceed by virtue of the assent given by the
co-sharers.  And, similarly, I think that the absence of tha
gignatures of the two co~-sharers does not invalidate the notice of

enhancement.” The defendant preferred a speclal appeul to tha

High Court.
Baboo Mohe.ﬂa Clunder Chowdhry for the appellant,

My, €. Gregory and Baboo Nobo Kz‘ﬁsen Mookerjee for the
xespondonts,

Baboo Mohesh Chandra Chowdhry.~The defect of parties was
material, and could not be cured by the petition of the other ¢o-
shavers nssenting to the suit. The defect (if cured at all) was fiot
sured until the time preseribed in 8, 29, Beng, A.ct VIII of 1869,

for the institution of the suit had expired. The right of f;he as-

Mnﬁmg oo-sharers at any rate is absolutely barved—see . 22,
Act TX of 1871; and this bem«r 8o, the Court cannot disasso-
giate the interest in the tenure of the four brothers who form
& joint aud undivided Hindu family, and therefore no decree
¢an be made in respect of the rights of the brothers who Were
the original plaintiffe in the suit.

Baboo Nobo Kissen Maokerjee for the respondents.
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The following judgments were delivered

MARKDY, J.—As regards the question of the tenure being pro-
teeted from enhancement, I do wot think that there is any mround
for interfering, As regards the other point, the facts seem to be
that several persons, members of a joint family, were the owners
of this tenure.  Some of these perdons hrought a suit for vent at
an enhanced rate, It was objected in the course of the suit that
it was wrongly framed, because all the members of the famnily
intercsted in the tenure weve not joined; thereupon the other
members of the family came in and expressed their assent to
the suit. I take it that what was then dong amounts to
this,—that although no formal order was then drawn up, still the
suit was from that time a suit by all the members of the family.
That is how the lower Appellate Court treats it, and that is
how we treat it. Now this being o suit for which a very short
period of limitation is provided, it turned out that those partics
who were subsequently added as plaintifls were so ndded after
this period of limitation had expived; and under the provisions
of 8 22, Act TX of 1871, if alter institution of a suit a new
plaintiff is added, the suit, as regards him, must be desmed to
have been commenced when he was made a party. Theretors,
there is no resisting the argument that, as regards the persons
who were subsequently added, the suit was commenced alter the
period of limitation had expired. But then it is suid, that for that
reason the suib should be dismissed altogether, That really
-amounts to this, that becanse two of the parties whe jeined were
barred, therefore the whole are also barred.  Tha law does noet
sy that; and it is not at all a ressonable construction of the

~ statute to hold that. No doubs, it is diflicult to see in what eases

of a joint claim 8. 22 could have any application at all, Bup I
can see no more difficulty in deawing up the deerce in this crso
| thuu there would be in the ease in which some of the holders of
the tenure, who had refused to join in the suit, might be made
defendauts, In that case the decree could not Lo in fovor of
any pergon except the plaintiff, nor can there be a decree hore
in favor of the plaintiffs who ave barred ; but, nevertheless, the
«other, plaintiffs axe entitled to 8 decree for the xout at the xate
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fixed by the Court. The claim for rent not being divisible, the
decree must be {or the whole rent,

It scems to me, therefore, that the decree of the lower
Appellate Court is vight, and this special appeal ought to be
dismissed with costs.

Privsee, J.—As far as I understand the case, the landlords
of the defendants are four brothers, Two of them sued the
defendants for arrears of rent. Amn objection was then raised
that all the brothers ought to have sued jointly. Thereupon
the other two brothers signified to the Court that they had con-
sented to this action baving been brought by two plaintiffs,

And I understand from that, that the two plaintiffs intended to’

represent the entire estate, and brought the suit as managers of
a Llindu family for themselves and their brothers; and that it
was ouly when they became alarmed on an objection raised by
the defendants that the other two thought it necessary to come
in. and signify their consent. The objection as to defect of
pavties, after the case had passed through two Courts, would
not in my opinion be one affecting the merits of the case so as
to be a point to be taken in special appeal under s. 372.

As rogords the other objection on the point of limitation, I
cannot see how a claim of two of the brother8 for rent at an en-
hanced rate could be separated from the claim of the two others.
The Liwitation Act does not appear to have contemplated snch
a caso a8 that; and it would be impossible to specify the parti-
cular shaves of joint owners in such a cage. The proper course,
in such a case, would have been for the first Court to have
thrown out the case for defect of parties. - The first Court did
not do so, but proceeded to decide it. That being so, I think,
in special appeal, we cannot do otherwise than dismiss the
appeal, | ‘

Appeal dismissed.
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