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Defore Sir Richard Garth, Kt., Chicf Justice, and My, Justice Macpherson.
KINMOND ». JACKSON AND ANOTHER.

Limitation Aet IX of 1871, sched, i, arts. 11, 118~Eaclusive Privilege—
ecount of Profits — Damages—Acet XV of 1859, 5. 22

In a suit for an account of profity obtained by the infringcment of an
exclusive privilege, the peviod o limitation, the taking of an account being
only & mode of ascertaining the amoung of damages, is the same as the period
of limitation for an action for dumages on the same ground, wiz., the period
prescribed by art. 11, sched. ii, Act IX of 1871.

The facts and arguments sufﬁcxently appear in the Judomenf;
of the Court.

Mr. J. D, Bell and Mr. Branson for the plaintiff.

The Advocate-General, offg. (Mr. Paul), Mr. Jacksorn, and
Mz. Agnew for the defendants.

Garru, C.J. (MacrHERSON, J., concurring).—This was a
suit for an injunetion to restrain the defendants from infringing
an invention of the plaintiff for the rolling¢of tea leaf, the speci-
fication of which was filed, under the provisions of Act XV of
1859, on the 6th November, 1865 ; and the plaintiff also prayed
for an account of the profits made by the defendants, and for
damages. »

The question of infringement has virtually been decided -by
our judgment in the several rules obtained by the plaintiff on
the one hand, and the defendant, W. Jackson, on the other,
which was given on the 19th of August last. In the fivst of
those rules we decided, that Jackson’s invention, the specifica-
tion of which was filed on the 25th of April, 1873, was substan-
tially an imitation of Kinmond’s; and it is admitted, that
between that date and the commencement of this suit, the
defendants have been making, using, and selling a number of
tpachines in accordance with that specification. The parties
have very properly consented, that all the affidavits and mate-
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rinls which were used before the Court on the argument, of the
rules, should he taken as evidence in this wuit.  The inlringo-
ment, therefore, being established, it I8 elear that the plaintifi
is entitled to the injunction (or which he prays,

As regards the rest of his elaim, the defendant. ohjeeted i
the trial, that the plaintill was not entitled hoth to danees
and to an account; and that bhe must gleot between the two
vemedies. This is quite true, and the plaintil’ has, aecowd-
ingly, elected to have an account of the prolitas but then comes
the only real question in the case, for how many yours holore
suit the account is to be taken.

The defendant contends, that article 11 in the second sehedule
to the Limitation Actis the one applicable to this suit. Tt
article enacts, that in a suit for damages for inlvinging o copy-
right or any other exelusive privilege, the period of limitation
shall be one year from the date of the infringement,

On the other hand, the plaintilf contends, that us he has waivald
his claim for damages, and asks to have an aceonunt instead, the
suit is one which would have beeu broughtina Court of equity
in England for an injunction and an aecount s and, therelvre, that
article 118 of schedule ii applics to this ease, n8 being noauit
for which mno period of limitation is provided elsewhore in
the schedule. ” :

I wag of opinion at first, that the plaintiff’s contuntion was

-

vight; but upon consideration, and move particularly having
regard to the repealed seetion of the Indian Copyright Act
XX of 1847, and to the Patent Act of 1859, I have come to
a different conclusion,

By the 16th section of the Indian Copyright Aet it was pro.
vided, that “all actions, suits, bills, indictwents, inforinations,
and other crviminal proceedings for any offeuce commiited
agnainst the Act, shall be brought, sued, and commenced within
twelve calendar months next after such ollence committed.”
The Indian Limitation Act IX of 1871, s 2, vepeals a 16 |
of Act XX of 1847 to the extent of the words “actions, saite,
and bills,” It thus repeals the limitation preseribed by that
section in the case of civil proceedings, actions, suits, and bills
fovinfringement of copyright; and then by article 11, schedule i,
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cnacts, that, in suits for damages for infringing copy-
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right or any other exclusive privilege, the period of limitation is Knwwoxn

to be one year, beginning to run on the date of theinfringement,

"There can be little doubt, that the inteution of the framer
of article 11 was to supply the provision repealed in s 16 of
Act XX of 1847, relating to civil suits ; and I think we ought
to read the words of Act IX as mot coufined to what is techni-
eally known at common law as an action for damages, but as
meaning  generally every civil suit seeking a remedy for
infringement, &e.

‘We have then also to look ut 8. 22 of the Patent Act
XV of 1859, which enacts that ““ an action may be maintained
by an inveutor against any person who, during the continuance
of any exclusive privilege granted by this Act, shall, without the
license of the said inventor, make, use, sell or putin practice the
said invention, &c., provided that no such action shall be main-
tained in any Court other than the principal Court of original
jurisdiction in civil cases, &e.” This is the section under which
an inventor has his remedy by eivil suit for any infringement
of his exclusive privilege. The term used ““an action” is quite
geuneral, and includes every form of suit, whether an action for

damages (in the technical sense), or a .suit for an account of

profits.

In my opinion artiele 11 of schedule ii empraces any suit or
action brought under s, 22 of Act XV of 1859, and there was
no intention of drawing any distinction between a suit framned as
an action for damages, and one {ramed as a suit {or an account.

The taking of an account of profits is only a mode of compen-

sating an inventor for the infringement of his privilege other
than by an assessment of damages, and it seems unreasonable,
that if the period of limitation is one year in the one case, it should
be six yeavs in the other. We think, therefore, that the plaintiff
is entitled to an account of the profits for one year only from

the date of the filing of the plaint ; and be will have his costs of

suib on scale 2,

Atmrneys for the plaintiff: Messrs. Senderson § Co.
Atturnc;a for the defendant : Messre. O??‘ and HUarriss.
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