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In modern law, contract is defined in simple language as an
agreement Which is enforceable in a court of law. Therefore,
an agreement which has no Vinculum Juris can. never partake

of the nature of contract, Further, a contract to be enforced
must have been entered intc by persons whe are considered com-
petent to enter into contract, in other words, they must be
major, of sound mind and should not suffer from any dis-
qualificaticn whatsoever under the law. These themselves do
not make a contract a binding one unless it has what is

called consideration,

Further, contracts are classed under the modern law as
valid, voidable, void and unenforceable. This clagsification
brings into prominence one more element called free consent.
If a contract is entered into. under undue influence, coercion
or misrepresentation then it becomes a voidable contract; also
a contract entered into by a man of unsound mind. The modern
law even goes to the extent of saying that a contraet entered
into by a lunatic in e lunatic asylum during lucid intervals
is a valid cne. '

Even with regard tc the subject matter of contract if
there is consensus of agreement, the contract is said tc have
come intc existence. These are scme of the finer points of
law which we notice in sny modern bocks on contracts.

If we examine carefully, the law of contract in ancient
socicty, we have to come to the inevitable conclusion as Henry
Maine has put it in his clagsic "Ancient Law," the reliance on
the wordg of another man is one of the:slowest conquests of
nature. Henry Mesine makes it quite clear what was imvortant
in ancient society was not so much the »romise but the cere-
monial which accompanied the promise and he further states
that gradually the important ceremcnial were left out and
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others simplified : and emphasis came to be laid on intention,
That is how the mental agreement of the party became the sole
criterion., This orocess of growth, Henry Maine has tried to

illustrate with reference to both Roman and BEnglish Law.

"Contract" as understcod today is ‘a bilateral one. But
if we look intc the Roman Law of Contract (which were formal
in nature), there were very many cases of ccntracts which were
unilateral in character. - The earliest Raman word for a con-
tract was Hexum and a party thereto is called Nexi in other
words, connected by a stroeng bond or chain, #nd in Roman Law,
we have mainly 4 classifications of Law of Contracts. Re
Verbis, Litteris and Consensual, -The most develoned form of
contract being the consensual, where we find the law regarding
sale, partnershin, agency, letting and hiring. These tymes
of contractual laws were develcped in Rome mainly because the
nembers other than the heads of amily could not enter into a
valid agrecment and further a slave could never be party to
a contract. Therefore, during the period of Raman History
aliena Jjuris, slaveg and even women in general could not
enter intc contracts. They were even disqualified to enter
into valid contracts. That is all because of the general re-
cognition of the principle of Petria Potests, Dominica Potesta
and Manus. Therefore, the law of contract in Roman society was
conditioned or criented with the social and economic structure
of the times,

But in English Law, the develooment of Contracts arose
originally in reshect of three actions, viz., (i) Debt, (ii)
Detinue and (iii) Govenant. Debt and Detinue were regarded
as provrietory rather than contractual obligations. Here,
the plaintiff sued to recover scmething belonging to him
and itwa held that a promise under seal need nct be commu-
nicated to the nromisee - Pletcher v. Fletcher.  Therefore,
it can also be seen clearly that the law of ccntracts at its
rudimentary stage in English law was one with the eccnomic
and peclitieal trends of the times.

It is n well known theory that the medern law cf con-
tracts was develoned out of the Law of Torts thrcugh the action
of assumpsit which meant that something was undertaken to be
done but the same was done badly, It is only in later stases
it was found in principle that a »romise was tc beccme enfor-
ceable, if given for a proamise and this theory is very well
enunciated in the famous case ¢f 3lade. Here, we ccme across
the word consideraticn which is defined as a detriment tc the
promise sought tc be enforced. It is observed while covering
the Roman theory of contracts, the idea cf cernsideration being
totally absent in Roman law. But in its mlace Causa played an
important role by nroviding 2 more flexible basis for con=
tractual obligations.
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But at this stage, I must casually refer to what is
called social contract theory which if accepted could give
rise to many theories which cannot be answered easily by
Jursits, In brief, the theory of social contract states
that there was a state of nature where there wag no law and
order, but one where everycne was a law to himself and one
could achieve his own aims and cbjects in life without
regard to considerations of others, Iife in such a society
was "nasty, brutish and short." Inshort, it was an existence
which can well be described as one of absence of civil state.

The contractarians whether it be Hobbes, Locke, Soinoza,
Rousseau, are of unanimous opinion that cne fine moerning me
who were in a state of nature csme to an agreement tc form a
civil government and only from thenceforth a civil state came
into existence. This is nc doubt a very plausible and igenious
theory put forward by the protagonists of the contract theory
to explaindway the existence of the Civil Society. But unfor-
tunately, as is very well known, this theory of social con-
tracts has deplorably failed to exnlain certain juristie
queries like the fact -how the peovle living in a state of
nature could ultimately decide upon relying uncn the words
of other or others to guarantee peace and harmony and thus
give birth to a covenant; (ii) as to who entered into agree-~
ment on behalf of compas mentis., The theory of socialcon-
tract has been discounted as one being historieally fictitious
and juritically unsound.

From the above, it ig guite clear that the law of con-
trct can exist, develop and thrive only in a civil State. And
in Ancient Sccieties to begin with what was important was not
the promise ag such but the formalities and technicalities
which accomnanied the promise. The rituals were of all imoor-
tance and the promise was only an incidental fact., A promise
without the ceremcnial or the ritual could be of no value. It
was only gradually that the ceremonials were dispensed with
and the promise tock the all important vlace. This further
shows that the theory of contract could develon fully in an
atmosphere where there is compnlete individual freedom. As
Henry Maine has put it in his Classic, Ancient Law,the deve-
lopment of the theory of contract is one which is linked with
the theory of mankind moving from status tc centract or from
authority to right and power to liberty.

While dealing with either the Roman Law of Contract or
the development of the English Law of Contract, the modes of
discharge of contract or remedies for breach of contract are
not dealt with since they are of consequential nature. In
fact, at the dcveloped stage of both Roman and Enslish Law
there was not much of divergence either in the mecdes of dis-
charge of contract of the remedies for breach of contract.
Similarly anything that is impossible, illegnl or contrary
to good merals cannot be the subject of a contract in Roman
or modern law, No doubt, there are some significant changes
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introduced like antiicpatory breach «f contract in modern
English law, But this is one which is naturally conditioned
by the time. The matters regarding offer and accentance, the
privity of contract or even the.full canacity of narties

are not dealt with in detail because 'of their secondary nlace
in the early neriod of Roman develcrnment of the law of con_
tract.

Ve have further classification of contracts in Raman
Law as Quasi-contracts and Innominate contracts. Quasi-con-
tracts are after alll obligations which are analcgous to those
ariging from centracts but though not founded on any agree-
ment of the nartics but still immosed by law on grounds of
equity or public »olicy. Quasi-contractual obligations in
Roman law although not based on contract, they ncossessed a cer=-
tain resemblante tc some particular type of contract. The
chief types of these quasi~ccntractual obligaticns were nego-
tiorum gestio. Here one who had made some useful exvenditure
on another's behalf was enabled to recover from him on the
analogy of contract of mandate. This vorincinle is abundantly
made use of in ccennection with the law dealing with Salvage
operations.,

A similar tyne of quasi-contractual oblisation comnrises
those obligations, which are enforced as if there had been 2
contract,  Lord Mansfield who is regarded as the founder of
English quasi-contract, has reduced the cases of gauasi~con-
tractual obligations to the simpie dictum that no man should
retain a benefit obtained in conflict with natural justice
and equity. Professor Vinfield is also of the same opinion,
He says that 'genuine quasi-contract signifies liability
not exclusively referable to any other head of law imnosed
upon a partivular person on the ground of unjust benefit.'
But only Seruttcn L.J, dismissed these opinions, as "well-
meaning slopoiness of thought"

It is nodoubt true tc a great extent that this division
of obligaticns relating 'to quasi-contract has ne lozicnl basis
either In Raman or in Engligh Law. It is rather an unsound
princinle merely on resemblances to provide with contractual
remedies for obligaticns which are not strictly contractual
in character. That may even amount tc be an ancmaly. But
some name has tc be nrovided for these cbligaticns which
fall withoutr either the heands of ccntract. or tort, and hence
the title of 'quasi-contract.' Neo doubt in this sense, ouasi-
contract may be ccnfused with implied contracts in BEnglish
Law particularly as to whether 1iability upon quantum meruit
is based upon a genuine implied ceontract or unon gquasi-con- -
tract. Regarding this Professor Holdswerth makes the fcllow-
ing observation antly:

"It is not till these procedural changes have
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taken place that the fietion of a prcomise and
with it the confusion between implied econtracts
and contracts implied in law, will be got rid

ofy, and the law of quasi-contract will be able to
emerge a distinct branch cf the law,"

Paul sums up all the.cases of imnominate contract thus,
"Bither, says he, I gave scmething tc you in crder that you
may give something to me, or I give scmething to you in crder
that you may do scmething to me; or I dc scmething to you
in order that you'may give something to me or I dc scmething
to you in crder that you may do scmething tc me." This classi-
fication, no deubt proceeds unon the distincticn between a
promise to do and a promise to give which is within the common
knowledge of Roman Lawyers, Strictly speaking it has no logical
value since the gensral werd: 'to do' includes 'to give.' But
the cmission 'not to do' cannct be brought within its pale
since it may be the object of a nrcmise.  But finally in Raman
Law, the innominate contracts had develoned intc the general
principle that "where an agreement for reciprocal services had
been performed by one varty, he could insist unon the other
specifically performing his obligaticn.

The tcpic of quasi-contracts needs to be examined a little
more in detail in the context of its importance in the medern
law of contract in Common Law countries.

Professor Winfield exsmines the nature =nd utility of
quagi~contract mainly from three asvects fiz.,

(1) Qﬁasi-contract arising from comoulsion;
(2) Quasi-contract for work done; and
(3) Equity and Quasi-contract.

His observaticns in regard to the nlace of quasi-con-
tract in the law of contract in common law countrieg are of stu-
pendous immcrtance,

Professor Winfield is emnhetically ovnosed to the idea
of quasi-contract being extended to the cases where the "agent
has borrowed the money from the principal's enemy or has paid
a debt which the Princinal wculd have disnuted his ilability
to pay, or where there are other circumstances that negative
real benefit to the principal." There is much force in Prof-
essor Yinfield's argument, and one wonders vhether the same
claims cannot be negatived on the grounds of want of equities.

Further, refering tc recovery of payments made by
mistake, R.J, Sutton describes it one of "lifting the 1id or
Pandora's Box," and states that "while many criticisma are
made of existing legal rules as to rocovery of payments
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made by mistake, few countries have progressed in reforming
them. The problem is one of balancing noints of videw: that
of the person whec has made the mistake, and claims money he
savs in his own; that of the innccent recipient who in many
cases has naid the money to somecne else, or otherwise changed
his position on the strength of the payment: and finally that
of the court, which must evolve a simple, workable and rea-
sonably predictable bagis of decigion,”

In regard tc the second type of quasi-contract, Profe-
ssor Winfield is of the firm oninicn that the seme is distinet
from that for mcney naid at the request, exnress or imnlied of
ancther person. And further substantiates his theory by dis-
tinguishing quasi-contract for work done from the rule in
Lampleigh v, Brathwait in that 1iability for work dcne does
not require any subsequent ®romise to gunport it,

In both Roman and modern jurisnrudence, "OQuasi-contracts
are but extensicns of the law of contracts to duties similar
to obligations arising ex contractu," No doubt Quasi-con=~
tract is a branch of the Common Law. Quasi-contract has been
defined by Professor Yinfield as follows:

"Liability, not exclusively referable to any
other head of the law, imposed unon a narti=.
cular person to pay money to another parti-
cular nerson on the ground of unjust benefit,"

But the differences between the Common Law and Equity
have thinned down. No docubt, the remedies which are granted
by equity are by way of cancellation or rectification of an
instrument, So much so the court of chancery will not order
payment of money where "on the same facts no action for money
had and received would be maintainable at common law,"

The French, the German and the Spanish Codes have bo-
rrowed much material fram the Roman Law narticularly in the
field of contracts., It is said that the Lousanian Code is
nothing but a replica of the Roman., The continental countries
have been no doubt influenced more or less comnletely by
the Roman Law. Therefore, the civil law countries have more
or less the same type of law-regarding the law of contracts
as distinguished from the commen law countries., Even here,
as a matter of fact, particularly in the early period cof
English History, Professor Bracton advocated the study of
Reman Law for the proner understanding and development of
BEnglish Law, In fact, Professor Bdward Janks, in his bock on
History. of English Law, makes an intrisuing statement that
the 'influence of Roman Law on Fhglish law, still the impact
of Roman Law on Civil Law cannct be wholely ruled cut as
pointed out by Sherman in his beok on 'Roman Taw in the wbdern
World.! He says that "the English common law 1s vastly in-
debted toc the Roman for its law of contracts. '
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The Indian Law of Contracts is no doubt a copy or a
duplicate of English law of Contracts with a few changes
introduced to meet the Indian conditions. The law of con-
tract as develoned and found in Tndia from the time of the
English conquest at any rate, is a replica of the English
Law of Centract. The Juristic basis of law in India is ana-
logous to that of England, no doubt, minus its rich and
varied historical background. Hence, naturally to meet the
social habits, the economic needs and other requirements of
the peovle,the English law of centract in India had to be
modified or changed, with reference to them,

Conclusions:

There are no doubt certain »itfalls in the existing
Law of Centract in Common Law countries and they are to be
got over by suitable law reform. The law as a matter of fact
requires a narticular contract to be in writing. No doubt,
this requirement generally werks hardshin on one or the other
party since it encourages the evasion of agreement and the
law is very clear in matters of evidence. It is stated in the
law of evidence, that what is in writing must be nroved in
writing and no cral evidence can be given either to vary or
supplement the writing. This theory would leave enough scone
for dishonesty. In fact, two businessmen may enter into a
a written agreemeni wentioning most of the terms agreed wunon
but omitting to include the most important term on which they
have agreed for the reascns best known to themselves., (b=
viously the omitted term will be to a certain disadvantage to
one party rather than the other, in which case the other narty
tc whom it is advantageous may take to a court and get the
written apreement enforced as it stands and thereby leaving
out the omitted term that was orally avreed unon. There may
be several witnesses who can very well denose to the promise
agreed upon but the Judge will have refused this evidence to
be taken because of the law that "mothing is ~llowed to vary
or add to what ig down on the paper." This rule hag been
attacked by modern Jurigtsg as being 'archaic and immoral!,
Hence this is ~n important field on which Jurists could bestow
some thought to remcve the too formalitic nature of law in
the interests of Justics.

Similarly, it is said that the law of contract as ex-
tended is too wide in the matter of the nromises of marriage.
Marriage promises are put on the same level as buying cer-
tain quantity of rocds in a market, narticularly in the matter
of dsmages to be obtained for breach., As a modern writer has
put it - "The sancticn for engagement to marry ought to be
purely social, to attempt to enforce it by kgal means when the
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parties have fallen out or ene party has changed his mind is
not only bad policy but is contrary to the doetrine of the
Church that marriage is a relationshiv voluntarily entered
into." This is in vogue in ccmmon lav countries with the
excention of India. Under Hindu Marriage Act, 1955, it is

no doubt-a vceluntary union if beth narties to be married are
abcve the age of 18 years and under strict Hindu law, marriage
is a sacrament or =z holy unicn, '

Hence, the.prooriety of claiming damages for breach of
promise of marriage is one which may be done away with early
in BEnglish speaking countries, This is =snother point on which
legal thinkers in the comion law countries may fccus their
attention with a desire to bring in reform.



