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The case will be reraainled to the District Jiidive in order that,
lie m;i7 proceed in accordance with the above directions. A ll Axnod.v

/   ̂ , P eg sad  E oy
costs iu the case will follow  the ultim ate result. r.
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Case o êmandciL ctxKQo-

 -------- -------- P A D H Y A .

Before M r. Jmtice 3IcDoncll and M r. Jm tkc Field.

N O B m  ClIIJM D EE R lllC A R  and a n oth er  (D e fk s b a s ts )  v. G O D Il 
C tlU N D SR . S H A liA  Axo a n o th e r  (P i.a in tiff.s ).’’-

Assscsmient o f  Rent—Enhanccsncnf.— Bcc.rec fo r  Rent at EnJiraiccd Rate-—
Bang. Act V I I I  o f  1869.

On the 2Stli of January 18G4, the plaintifTrf ohtahied a decree aaahist tlie 
(lefen<ianfcs for assessment o f enhanced rent. Short.ly afterwards, the defend­
ants Qxeeuted a kabuliat, at a reduced rate, for eleven years ending the 
Slsfc A^sin 12S2 (10th October 1S75). After the terra had expired, the |dui!i" 
tiffs sought to recover rent from the defendants at the rate settled by the 
decree of 1864.

fieM, tliat the decree had been stiperseded by tlie subsequent arrange" 
nient, and that the phaiutifls couhl not recover rent at an enhanced rate, 
except under the provisions of Beng. Act V III of 18(>9.

I n this case it appeared that, in 1863, Messrs. H ill & Co. 
brought a suit agaiusfc the defendants for assessment of rent, and 
obtained a decree on the 25th of January ISG-i, by which the 
jama wus fixed at Us. 139-3-7. Shortly afterwards, on the 
1st of Kartick 1271 (l6th October 1864), the defendants executed 
a kabuliat in respect o f the lands covered by the decree, by 
which they agreed to pay a rent o f Rs. 2G-6 per annum and 
to grow indigo for Messrs. H ill & Co., and that in case the 
defendants should make default in the payment o f the rent or 
in the growing of the indigo, then the whole jama fixed by the 
decree of the 25(li Januar}^ 1864 should become due and pay­
able by the defendants. The kabuliat was for a term o f eleven 
years, which expired on the 31st Assin 1282 (16th October 1875).

Appeal from Appelhite Decree. ITo. 2280 of 1879, against the decree of 
Baboo Krishna Chnnder Chattei-jee, Ofliciating Subordinate Judge of Nuddea, 
dated the 27th June 1879, aiErming the decree of Baboo Sbusbee Bliiisan 
Baiierjee, Munsif of Cbooadiuiga, dated the 31st January 1878.
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Ill the month of Pous 1282 (December 1875, January 1876), 
the plaintiffs, who are the assignees o f Messrs. Hill & Co., served 
a notice on the defeudauts to the effect that, in future, the rent 
should be tluit fixed in the decree o f the 25th January 1864.

The main contention of the defendants was, that the arrange” 
meut luider the kabuliat superseded the decree; and also that 
the right under the decree had become extinct, as no rent had 
been realized under it for upwards of twelve years. The Court 
of first instance,'citing Doorga Chur?i Chatterjee v. Doyamoyee 
Dossia (1), held, that the enhancement decree had not become 
iueiiectual, but had merely remained in abeyance, and decided 
in i'avor of the plaintiffs. This decision was upiieid ou appeal. 
The defendants then appealed to the High Court.

Baboo Bhowany Churn Dutt for the appellants.

Baboo Mohiny Mohun Boy for the respondents.

The judgment of the Court ( M c D o n e l l  and F i e l d ,  JJ.) 
was delivered by

M c D o n e ll , J. (who, after stating tlie facts, continued).—> 
Now it appears to us that the plaintiffs are not entitled to 
succeed in this suit. It  may be well to point out in the first
instance that the case o f  the plaintiffs is, not that the defend­
ants, holding over after the expiry of the term o f the kabuliat, 
are bound by the conditions o f tlie kabuliat, and are, therefore, 
liable to pay rent according to the terms o f that instrument, 
nor is it contended that the defendants have refused to grow 
indigo, and are, therefore, liable, under the penalty-clause, to pay 
the rent fixed by the decree. A s a matter of fact, the plaintiffs 
do not seek to enforce the conditions of the kabuliat in any way. 
Their contention is, that, on the expiry of the term of the kabu­
liat, the enhancement decree of 1864 revived, and has full effect.

In the first place, it is to be observed that this decree does not 
contain any direction as to the time for Tvhicli it is'to have
effect. Those who are conversant with the history of the lav?
of enhancement of rent in this Presidency, are well aware that

(1) 20 W , R,, 243.
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there lias been some discussion and diffeuetice o f opiiiiou as to 
the length of time for which the Courts have authority to 
fix enhauced rent.

Then, in the next place, the parties did not, when executing 
the kabuliat, make any stipulatioa to the effect that, upon the 
expiry o f the term of the kabuliat, the enliaiicemeut decree 
should survive and have effect. It  would no doubt have been 
competent to the parties to have provided in this manner for 
what was to take place on the expiry o f the term of tiie kabu­
liat, but they did not do s o ; they did not provide for the contin­
gency by their own contract, and we have, therefore, to see how 
the position of the parties is affected by the law o f landlord 
and tenant.

Ifc appears to us, that the arrangemeut embodied in the kabu­
liat had the effect o f superaeding the enhancement decree ; 
and that, upon the expiry of the term of the kabuliat, if the 
plaintiffs seek to eulianco the rent, they must do so by having 
recourse to the procedure laid down by Beng. Act V l I I  of 
1869.

The notice served by the plaintiffs upon the defendants, is, 
admittedly, not such a notice o f  enhancement as is required by 
the provisions of this Act. I t  is merely a notice calling upon 
them to pay the rent decreed in 1864- Then, having regard 
to the provisions of s. 5 of the A ct, in cases of dispute 
between the parties, the rent previously paid by the ryot is to 
be deemed fair and equitable, unless the contrary be shown by 
either party in a suit under the Act. Now the rent previously 
paid iu this case is the rent payable under the kabuliat; and 
we think, that if the plaintiffs seek to recover a higher rent than 
that so previously paid, they must proceed nnder the enhance­
ment provisions of Beng. A ct V l I I  of 1869.

The appeal will, therefore, be decreed with costs o f  botii 
Courts.

Appeal allowed.
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