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APPELLATE CRIMINAL.
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Befure Mr. Justice Mitter aud Mr. Justice Maclean.

1851 T ik MATTER oF Tiig Porrriony or JUBDUR KAZI axp GOLAB KHAN.

R THE EMPRESS ». JUBDUR KAZL axp GOLAB KHAN.

Pructice — Cumulutive Senlence — Separate  Charges — Criminal Procedure
wde (det X of 1872), s, 454, dllus, (f)—Penal Code (Act XLV of 1860),
s, 147, 148, and 324,

Under s. 454 of the Criminal Procedure Code, the collective punishment
awarded under ss. 147, 148, and 324 of the Penal Code must not exceed that
which niay be awarded for the graver offence. ‘

Quare.~Whether separate convictions under ss. 147 and 324 of the
Penal Code are legal ?

Tsess two appeals avose out of the same trial.  The prisoners
Jubdur Kazi and Golab Khan having been members of an unlaw-
ful assembly, some of whom were armed with spears and shields,
and some with lathees, which took place on the 12th Kartick
1256, corresponding with the 28th October 1879, and resulted in
the death of one man named Guru Churn, and in severe injury
to another named Babul Chund.  The prisoners were charged,
along with others, ou several charges under the Indian Penal
Code, but the Sessions Judge, councurring with the assessors,
acquitted Jubdur Kazi of the graver charges under s. 302 and
g 304, and Golub Khau of those under s. 324 and s. 326 ; but con-
victed them both under s, 148 and also under s. 149, coupled with
s 324, and sentenced them each, under s. 148, to three years’ rigor-
ous imprisoument; and further, under s. 149, coupled with s. 324,
to o further term of two yeuars’ rigorous imprisonment, to com-
mence on the expiry of the former sentence ; and furthersentenced
the first prisoner Jubdur Kazi, under s. 148, to pay a fine of
Rs. 200, or in default to suffer a further term of six months’
rigorous imprisonment. Against these sentences both the pri-
suners appealed to the High Court.

* Criwinal Appeals, Nos, 22 and 15 of 1881, against the order of C. A.
Kelly, Iisq, Sessious Judge of Furridpore, dated the 17th November 1880,
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Mr. L. 3. Ghose and Baboo Duide Nath Dutt for the appel-
lave Jubdur Iazi,

Baboo Juygudanand Joolierjee for the Crown,

No eue appeared on behull of the other appeilant, Golab
Khian,

The judement of the Court (Mirrer aud MacLreaw, JJ.)
was delivered by

Mrrren, J.—These appeals arizse out of the suune trial.  The
avpellants have been convicted of being members of an un-
wiul assembly, in which one Guru Churn received fatal
injuries and vue Dabul Chund was less severely hurt,

It seems that they were acquitted of any oifence as respects
the deuth of Guru Churn, the conviction being for rioting
armed with deadly weapons under s. 148, and for hurt caused to

Jabul Chuud under s. 324, read with s, 149 of the Penal Code.
The periods awarded beivg three years under s, 148, and two
years under sz, 149 and 324,

The learned counsel who appeared for Jubdur Kuzi, appellant
in No. 22, confined himself to urging that the sentences passed
upon his elient were in excess of what could be passed accord-
ing to law, and that the injuries caused to Babul Chund by one
of the members of the unlawful asseinbly, not found to be his
client, were not caused in prosecution of the common object of
the assembly.

The learned counsel’s coutentions apply equally to the case
of Golab Khan, for whowm, however, he did not appear,

The first point turns upon s. 454 of the Criminal Procedure
Code, which provides fur collective punishment either for one
offence falling within two separate definitious of law, or for acts
severally constituting more than one offence, but collectively
coming within one definition. In the former case one punish-
went, and in the latter separate punishments, may be awarded;
but in the former case it must not exceed what can be ‘_mvarded
for either offence, and in the latter they must not collectively
amount to more than could have been awarded for any one of
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the several offences, or for the combined offence. Illustration
(f), which is referred to by the Judge, shows that offences under
g3, 147, 324, 152 may be separately dealt with.

In this case the conviction is for offences under ss. 147 and
324, and this Court has held that separate convietions under
those sections are mnot legal: wide the case of Queen v.
Durzoola (1). There is, however, a contrary ruling in the case
of Queen v. Callachand (2), followed apparently in Empress
v. Ram Adhin (3); but whether there can be separate convie-
tions or not, it is certain that, under s. 454, Criminal Procedure
Code, the collective punishment must not exceed that which
may be given for the graver offence: Reg. v. Tukaya Bin
Lamana (4). .

We shall, therefore, reduce the sentences on these appellants
to three years in each case.

It is not necessary to discuss the secomd question raised in
the appeal of Jubdur Kazi.

Sentence modified.

PRIVY COUNCIL.

BHUBANESWARI DEBI (one or toe Derenpvants) ». HARISARAN
SURMA MOITRA (Puarntirr).

[On Appeal from the High Court at Fort William in Bengal.]
Evidence—Secondary Evidence of Contents of Document.

By the law of evidence administered in Fingland, which has been in a
great measare, with respect to deeds, made the law of India, the first condi-
tion of the right to give secondary evidence of the contents of a document
not produced in Court, is the accounting for the non-production of the
original,

AppeAL from a decree of the High Court of Bengal (22nd
December 1874), modifying a decree of the Subordinate Judge
of the District of Rungpore (13th December 1872).

* Present:—8ie J. W. Corviy, 818 M. E, Smrrg, and Siz R, P. CorLIER.
(1) 9W.R,Cr,33. (3) IL.L. R, 2Al,139.
@) 7TW.R,Cr, 69, (4) L L.R.,1Bomb., 214,



