
1880 rateably among all such persons.”  It cannot be supposed 
SoobhuiT ' that the attaching-creditor is to be at liberty to take an 

assignment of the mortgage, and then sell, subject to the 
retaining the mortgage for his own benefit. Eut 

Bysack, i f  hg jg to sell the property discharged from the mortgage, how 
is he to get credit for ^hat he has paid to discharge it ? It 
would, I  think, be a strained construction of the words costs 
of I’ealization” occurring in the context in v?hich they do, to 
make them include a mortgage debt paid off.

I  am of opinion that au attaching-creditor has not, as such, 
any right to redeem a mortgage.

This suit will, therefore, be dismissed with costs on. scale 
JTo. 2.

Suit dismissed. ■
Attorney for the plaintiff: Mr. GoodalL

Attorney for the defendant: Baboo B . M , Doss,
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APPELLATE CIVIL.

Before Sir Ricliard Gart\ l it , Chief Justice, and Mr. Justice Field.

jggQ AKBUR ALI ( P l a i n t i f f ) w. BHYEA LAL JHA a n d  o t h e r s

B e e .  2 2 . ( D e f e n d a n t s ) . ’*'

Omis o f  P ro o fS u ii to have certain Lands declared Mai—Documents once 
received without odjection hy lower Court.

Where il: is admitted tliaf; the defendants hold certain lands ■wltliiii the 
plauitilFs zemindari, some at least of which, are vent-paying; the defendants, 
if  desirous of proving that any of these lands are rent-free, are bound to 
give some j)n»2a/acze evidence of the fact, before they can call upon the 
plaintiff’, the zeuiuvdar, to pvove that the Vfhole oi any part of the lands are 
mal.

* Appeal from Appellate Decree, No, 1787 of 1879, against the decree of 
P. Cowley, Esq., Judge of Purneah, dated the 28th May 1879, affirming the 
decree of Baboo Prosuano Gooiaai' Bose, Munsvf of Arrarea, dated the 12th 
February 1879,



An Appellate Court lias no right to refuse to admit on teclinical grounfls 1880 
a document wliieli has been received and read in the Court below without '^kbuk At.i

. B m -i lii,
Jh a .

The plaintiff, one Akbur Ali> stated tliat one Beclian Biswas 
had formerly held a rent-paying tenure within his patni; and 
that, on. the death of Bechau, the Luid was held by his widow 
Darshunia and by his brother Lokhun Biswas (the defendants 
in the su it); that one Bhyea Lai Jha obtained a decree against 
Darshunia and Lokhun^ and in collusion with them, in execution 
of that decree, caused thirty-five biglias of Beolian’s tenure, con­
taining four distinct plots, to be sold on the 16th August 1877 
as a rent-free holding, and that at such sale Bhyea Lai Jha 
himself became the purchaser.

On the 7th August 1878, the plaintiff brought the present 
suit, asking that the lands in question might be declared to be 
his mS,l lands, and that the sale of August 1877 might be 
reversed, and for the ejectment of the defendants from these 
lands. Bhyea Lai Jha contended, that plots 1 and 2 and 4 ia 
the lands in question were milik, and not m^l lands, but that 
as neither the plaintiff nor his superior landlord had claimed 
the land for more thau twelve years before the institution of 
the suit, the claim was barred ; and that lot Ko* 3 was mfi,I, but 
that he had relinquished it to the plaintiff. The other defendant 
did nob enter appearance.

The Munsif held, that the onus of proving the lauds to be 
mdl was on the plaintiff, and that he had failed to establish 
that fact; and further found that, on the evidence adduced by 
the defendants, plots Nos. 1, 2, and 4 were rent-free lands, 
and that the plaintiff had failed to prove that he had realized 
rent for these lauds within twelve years preceding the suit; and 
that, therefore, the suit was barred.

The plaintiff appealed to the District Judge,'who held that 
the onus of proof lay on the plaintiff, and that he having failed 
to adduce proof that the lauds included in plots 1, 2, and 4 were 
mEl, he dismissed the su it; that as regarded plot N o, 3, it was 
admitted that it was mS,l, but as that plot appeared to be a 
portion of the rent-paying tenure of Bechan, aud as the holders
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1880 had a right of occupaucy, no decree for possession could be made 
A k b u e ALi that plot. lu  the course o f the hearing, he refused to take 
B h t e a  L a l  as eYideuce certain copies of chakbundsj which had been ad- 

mifcted withoat objection as evidence in the lower Court, in the 
absence of the original documents and o f proof o f the circum- 
siiancea under which secondary evidence could be given.

The plaintiff appealed to the High Court.
The defendants filed cross~objectious as to the question of the 

admission of the documents last mentioned.

Moonshee M ahom ed Y u s v ff  for the appellant.

Baboo T aruck  N ath  SeJi for the respondents.

The following judgments were delivered :—'
G a r t Hj C. J ,— I think that this case ought to go back to 

the Court below for retrial.
It  seems to me that the lower Appellate Court has thrown 

the burden of proof upon the wrong party.
The suit is brought to have it declared that four plots of 

landj which lie witiiin the zemiodari of which the plaintiff is 
the patnidar, are the m^l lands of the zemindari i and the 
occasion which gave rise to the suit is this :

The defendants Nos. 2 and 3 were the tenants to the 
plaintiff of a large portion of laud within the zemindari; and 
a judgment was obtained against them by the defendant No. 1, 
under which certain plots o f land, lying within the ambit o f  the 
zemindari^ and as far as we know, within the ambit o f the lands 
held by the defendants Nos. 2 and 3 as tenants to the plaintiff, 
were sold as being the rent-free lands of the defendants Nos 2 
and 3 ; and they were bought by the defendant No. 1. The 
plaintiff, therefore, brings this suit to have those plots declared 
to be his m il  lands.

Assuming that these plots were within the ambit o f  the land 
which was held by the defendants Nos. 2 and 3 as the plaintiff’s 
tenants, I think that the rule that lias been applied to enhance­
ment suits would also apply here^— namely, that it being admitted 
that the defendants hold lands within the zemindari^ some o f 
which afc least are rent-paying, i f  they want to sbow that any

668 THE INDIAN LAW EEPORTS. [VOL. VI.



o f those lands are rent-free, they ought to give some p rim a  fa c i e  isso

evidence of it, before they can call npon the zemindar to AKstrR, Am 
prove that the whole or any part of the lands are mal (see Full bhyeI  t.at. 
Bench oase of Gooroa P ersnd  Hoij v. Jxiggohundoo M ozooni~  
dar  (1), N elia l Chunder M is tree v. H u ree  P ersh a d  M undul (2),  
and B eebee A skrufoon issa  v. Umung M o him D eb  M oy (3). The 
plots in dispute are numbered I , 2, 3, and 4 ; and with regard 
to plot No. 3j it is now admitted that it belongs to the plaintiff.

The question remains with regard to plots Nos. 1, 2, and 4.
Those plots were shown to the satisfaction of the first Court to 
be rent-free; and accordingly that Court, as to those plots, 
dismissed the suit. The lower Appellate Court, on the other 
hand, appears to have thrown the burden of proving that those 
plots are mM upon the plaintiff. The Judge, no doubt, goes 
into the question, whether the defendant has given any proof 
that the plots in question are rent-free ; but the evidence upon 
that head is, to say the least o f it, unsatisfactory, and it seems 
very doubtful whether he really intended to find that the defend­
ant made out & ^rim d f a c i e  case that they were so. In the latter 
portion of his judgment he certainly says, that “  the burden o f  
proof lies entirely upon the plaintiff; ”  and if he has acted upon 
that principle, it appears to me that he has not tried the case.

I f  the fact is, as 1 understand it to be, that the plots in 
question adjoin, or are contained within the ambit of, the land 
held by the defendants Nos. 2 and 3 as tenants, then the defend­
ant No. I must first satisfy the Court by prim a f a c i e  proof 
that those plots, or some or one of them is rent-free. I f  he does 
so, then the onus o f proof will be thrown upon the plaintiff to 
prove such plot or plots to be mal.

Then there have been cross-objections filed by the defendant 
with reference to certain documents, which appear to me to 
call for some notice from the Court.

The defendants filed copies o f chakbunds dated respectively 
the 5th of Kartick, the llLh of Zikand, and the 29fch of Ramzan 
1168, and also the copy o f a sanad dated 4th Bysack 1168.
A s far as I  can see, the first Court admitted copies o f these 
documents as evidence without any objection being made by the
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1880 othei’ side; aud if ifc did, then tlie lower Appellate Court liad 
A k b u e  A l i  110 right to reject them as inadm issible, because it is clear that 
Bbyea. L a l  where copies of documeuts are admitted aud read in the Court 

of first iustauce without objectioUj uo objection to their admis­
sibility can afterwards be takeu in a Court of Appeal.

I  observe,” he says, “  that in the absence of the original 
do cum cuts, aud of proof of the circumstances under which 
Becoudnry evideuce could be given, these go for uothing.” By 
tliia I  understand him to mean, that as the originals of these 
documents were not produced, aud as no facts were proved 
which would justify the Court in receiving secondary evidence 
of them, they ought not to have been admitted in the lower 
Court; aud consequently the Court o f Appeal is bound to reject 
them. Now, in this he was clearly wrong. Of course the Appeal 
Court has a perfect right to attach such weight to the docu­
ments as it thinks proper, or to say whether they ought to be 
treated as evidence as against particular parties to the suit but 
it has no right to refuse to admit on technical grounds a docu- 
meufc which has been received and read in the Court below 
without objection. The case will go back to the Court below 
to be tried again with reference to the above remarks ; and the 
costs in both Courts will abide the result.

PiELD, J .— The plaintiff in this case is the patuidar of 
Talook Dauti Maid war. One Be oh an Biswas held a considerable 
jote within that patni. Bechau Biswas is dead, and has been 
succeeded by his widow Darshunia and his brother Lokhun. 
Bhyea Lai Jha, the defendant No. 1, in execution o f a decree 
against Darshuuia and Lokhun, brought to sale, aud himself pur­
chased, four plots of laud, which form the subject o f  this suit. 
These plots were sold and purchased as lakhiraj lands; but the 
plaintiff in the present case contends that they are not lakhiraj 
but lands: and he brings this suit to obtain a declaration 
“  to this effect and to recover possession of the land comprised, 
in the four plots.”

As to plot No. 3, the real defendant Bhyea Lai Jha does not 
now contend that it is milik or lakhiraj land; aud in respect of 
this plot the decree ought to be a simple declaration that the 
land comprised therein is m^l land.
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W ith respect to  p lots  1 , 2, and 4, tlie first point to be eon- ___^SO___
sulered is, whefclier the District Judge lias rightly started by AKsaR am 
casting the entire burden o f proof upon the plaintiff. It Bhyea.Lai, 
appears to me that he has not. The person under whom Bliyea 
Lai Jha claims title, was admittedly a tenant o f the plaintiff 
for a considerable portion o f laud, and the substantial allegation 
o f Bhyea Lai Jha is, that a certain other portion o f land with­
in the same zemindari and in the occupation o f the same ten­
ant is not mal but lakhiraj.

It  appears to me that the Full Bench decision quoted by the 
District Judge is applicable to those cases only in which the 
zemindar sues to resume or assess land held under a lakhiraj 
title (alleged invalid), such land being either held by a person 
who is not a tenant of the plaintiff for other land, or being 
occupied as a separate parcel or holding, or otherwise iu such a 
manner as to be entirely distinct from any other land held by 
the same person as a tenant under the plaintiff.

There are a number o f decisions o f this Court, which go to 
establish the proposition that this principle is n ot applicable to 
the case o f a person who is admittedly a tenant o f the zemin­
dar, and who sets up the plea of lakhiraj in respect o f a portion 
o f the land held by him, which portion is not distinguished in 
the manner wliich I  have described from the rest o f  the land, 
as to which he admits a tenancy.

Now, in this case it has been contended, that these four plots of 
land are so distinct from the land which constitutes the jote of 
Bechan Biswas that the principle o f the Full Bench decision 
ought to apply. The pleader who has put forward this conten­
tion has, however, been unable to point out to us upon the map 
that these four plots constitute a separate holding of this nature, 
and therefore I think that the case falls within the principle to 
which I  have adverted, and that it lay upon Bhyea Lai Jha, 
claiming title under Bechan Biswas, to start his case by giving 
some prim d  fa c i e  evidence that these plots. Nos. 1, and 4j . 
are lakhiraj.

The District Jadge must, therefore, in the first place, consider 
whether this prim d f a c i e  evidence has been given, and then 
proceed to consider whether the plaiutiflt has or has not suffi-
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cleutly rebutted such p rim d  fa c i e  e’vldeiice. In considering 
Akbpe Au  wlietiier the defendant lias given such prim d  f a c i e  evidence,
Bhyea ith.'h the plot No. 2 and tlie plots Nos. 1 aiid 4 will have to be

separately cousidered. As to plot No. 2, the District Judge 
%vii3 of opiuioa that the oral evidence withont fnrther corrobo­
ration was not sufficient to show that the ]and was rnilik or 
lakhiraj. As to plots Nos. 1 and 4, the Judge was of opinion 
that the oral evidence was corroborated by a ina]> and khnsra, 
which showed that these plots were, on a previous occasion, 
measured as rent-free lands of Bechan Biswas. It has been 
admitted at this hearing tluit as the map and Ichusra contain no 
boundaries, and as no local investigation was made by an Amia 
ill order to identify plots 199 and 201 with plot No. 1 of the
plaint, and plot No. 50 of tlie map and khusra with plot No. 4
o f the plaint, it is impossible to say from a mere inspection of 
the map and khusra, and a comparison o f them with the plaint, 
that tlie lands are identical. It follows that̂ , in respect of plots 
1 and 4, the corroboration relied upon by the District Judge 
fails; and he must, therefore, see whether iu respect of tliose 
plots the rest of the evidence to be found in tlie case satisfies 
liim that the defendant has established a prim d f a c i e  case of 
]akl)iraj.

With reference to the copy of the chakbnnd dated the 5th 
Kartick 1168, and of another dated the 11th Zikand 1168, and 
of a third dated 29th Ramzam 1168, and also the copy of a 
sanad to one mehal dated 9th Bysack 1168, we think it right 
to say that the parties ought to have au opportunity of pro­
ducing any such additional evidence as may have the effect of 
supplying any Huk of proof which may be desirable from those 
documents. There is nothing on the face of those papers to 
show exactly iinder what circumstances the chakbunds were 
made, and we abstain from prououuciug any opinion as to the 
weight which ought to be attached to them when they are con-* 
nected by such additional evidence with the land in question. 
The plaintiff will also be at liberty to adduce fresh evidence to 
rebut any evidence which may be produced by the defendant 
as to these chakbuuds and sanads.

Appeal allowed, and case remanded.
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