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Before Sir Richard Garth, K t, Chief Justice, Mr. Justice Mitter, 
and M r. Justice Maclean.

^rHR EMPRESS o. M. J. V Y A PO O R T MOOOELIAR.’̂  1881
Jan. 22, and

Feh 9.
Evidence, Admissibility o f—ReGdving Illegal GratiJication~Penal C od e -------------------

(^Act X L V  o f  1860), ss. 161, l65~Evideiice o f  Subseqiient, hut Unconnected
Receijjt, showing footiug on which Parties stood—Evidence Act (J  o/1872),
ss. 5— 13 & 14.

The accused was charged with having received illegal gratification from 
C. Co., on three specific occasions in 1876. In 1876, 1877, and 1878,
C. and Co. were doing business as commissariat contractors, and the accused 
was the manager of the Commissariat office. Held, that evidence of similar 
but miconnected instances of receiving illegal gratifloations from C. and Co. 
in 1877 and 1878, was not admissible against kim under ss. 5 to IS of the 
Evidence Act.

Held, per G a r t h , G. J. ( M a c l e a n , J. co n cu rrin g), th e  e v id e n c e  w as n o t

admissible under s. 14.
Per G a k t h , C. J.—Section 14 applies to cases where a particular act is more 

or less criminal or culpable according to the state of mind or feeling of the 
person wlio does i t ; not to cases where the question of guilt or innocence 
depends upon actual facts, and not upon the state of a man’s mind or feeling.

Per RIittek, J.—l f  the receipt of the illegal gratifications mentioned in the 
charge be considered proved by other evidence, and if it were necessary to 
ascertain whether the accused received them as a motive for showing fiivor 
in the exercise of his official functions, the alleged transactions of 1877 and 
1878 would be relevant under s. 14, but they would not be relevant to estab­
lish the fact o f payments in 1876.

This was a reference to tlie High Court, on a difference of 
opinioa betweea two Judges sitting as the Special Court of 
British Burma.

The case referred was as follows ;
The accused was charged under s. 161 of the Penal Code 

with receiving illegal gratifications, on three distinct occasions,

* Criminal Reference, No. 1 of 1880, .and Letter !N'o. 8-1, from R. J.
Crosthwaite, Esq., and C. P. Egerton Allen, Esq., Judges o f  the Special Court 
of British Burma, dated 12th November 1880.



1881 at Tonglloo, in the year 1876, from the firm of Colien and 
Empress Co. : and there' were also three counts charging him under 

M. J. V y a - s. 165 of the Penal Code with reference to the same sums. 
M o o d e lia -b . He was tried before the Additional Recorder and a jury, and 

acquitted by a majority o f the jury on all the charges; and the 
Additional Recorder, dissenting from the opinion of the majority, 
referred the case to the Special Court under s. 263 of the Crimi­
nal Procedure Code.

“  A t  the trial evidence was admitted of similar, but un­
connected, receipts of illegal gratifications by the accused from 
the same firm of Cohen and Co. during the years 1877 and 1878 
at Thayetmyo. At both places, and in the three years, 187G, 
1877, and 1878, the firm of Cohen and Co. were doing business 
as commissariat contractors, and tlie accused was the manager 
o f the Commissariat office, first at Tonghoo, then at Thayetmyo.

“  The Officiating Judicial Commissioner, at the hearing 
before the Special Court, was of opinion, that the evidence as to 
the similar but unconnected receipts o f illegal gratifications at 
Thayetmyo, during the years 1877 and 1878, was not admissible 
to prove the specific charges relating to the year 1870, and 
therefore thought, that the verdict of the majority of the jury 
acquitting the accused should not be interfered with. The 
Additional Recorder was o f opinion, that that evidence was 
admissible, and that the verdict o f the majority o f the jury 
should be reversed.

“ The Officiating Judges, therefore, being unable to agree 
in a judgment, referred the case under s. 80 of the Burma Courts 
Act (XVII of 1875) to the High Court of Judicature at Fort 
William.

“  The point as to which the Officiating Judges difier is as 
follows ;

“ Whether, in trying the three specific charges o f receiving 
illegal gratifications from the firm of Cohen and Co. at Tonghoo 
in 1876, evidence of similar, but unconnected, instances o f receiv­
ing illegal gratifications from the same firm at Thayetmyo in 
the years 1877 and 1878, is admissible.'’

The S ta n d in g  Counsel (Mr. P h illip s )  for the Crown, contended 
that the evidence was admissible. The footing on which these
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sums were received may have remained uncliaiiged during the 1881
years 1876, 1877, and 1878. It  now appears that, in 1878, the Empkbss 

footing on which the money was received from the firm of Colien m. J. Vya- 
and Co. by the prisoner was such, that the receipt o f the sums was jjoodbliak. 
with a corrupt m otive; i f  they were on the same footing in 1876, 
it would go to show the prisoner’s gu ilt; then it is submitted 
that the evidence is admissible, [Gi-HTH, C. J,— Could you give 
evidence to show what happened even at a longer interval, 
say ten j^ears ?] Yes, I  submit so. The subsequent conduct 
of the parties can be looked at to show on what footing Cohen, 
and Co. and the prisoner were. The longer the interval tho 
less would be the probability of the footing having remained 
the same, and therefore of the evidence being conclusive, but it 
would be admissible. [G a r t h  C. J".— Does it not depend on 
intention ? Is there any question of intention here ?] Yes, it is 
submitted there is; see s. 161, Penal Code, [G a e t h , C. J.— Sup­
pose a man charged with theft in 1876 : the fact of liia having 
stolen something in 1877, a year afterwards, would be no evi­
dence of the former crime.] In that case there would be no 
constant elem ent: here we have the parties possibly in  the 
same relation to one another, and on the same footings subject 
to alteration o f place and detail, which would be immaterial.
The evidence cannot be said to be absolutely irrelevant. Proof 
o f subsequent utterance of coin or notes is admissible; see 
Taylor on Evidence, 7th Ed., § 345j though possibly not 
i f  the notes or coin were of a different description.— Id ., 
note 1, Thus in H ex  v. S m ith  (1) and H ex  v. Taverii&T (2), 
the evidence was held inadmissible on that account. So 
in R e x  v. H a r r is  (3). Here the footing was probably the 
same, therefore, evidence of subsequent illegal receipt of 
money is admissible. Suppose the footing an innocent one.
Might not a prisoner give evidence of the footing on which he 
stood with another person to show he was innocent ? W hy can 
evidence not be admitted of the subsequent footing to prove 
his guilt ? The basis would be the same,— viz., that the footing 
remained identical. The question here is, not whether the 
evidence is sufficient to convict, but whether it is absolutely 

(1) 4C . & P., 41L (2) id ,  413 note. (3) 7 G. & P., 429.
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1881 iaadmissible ? In the case of B o M y  v. B o d d y  a n d  O rov er  (1)  ̂
Empebss evidence of acts of adultery subsequent to " the date o f the 

M. j. Vya." last act charged was held . to be admissible'> for the pur- 
MooDELtAB. pose, of showing the character and quality of jirevious acts 

of improper familiarity. In the present case what we "want 
to show is the quality and character of these acts o f  receiving 
money. We have not a series o f isolated acts, but acts which 
must have been done on some footing, which may have \ remain­
ed the same throughout. [Gaeth, C. J,— The evidence, shows 
that the arrangement was changed in 1877.] There is evidence 
here to show that there was a previous agreement for a monthly 
sum, but the purpose is not stated. Now in 1877, the purpose 
appears,— may evidence not be given to connect them ? They are 
probably parts of a continuous transaction. Under the Evi­
dence Act, s. 6, this evidence would be admissible. I t  wonld be 
for a jury to say if the acts were done on the same footing, and 
i f  this evidence is excluded, the jury would be prevented entirely 
from finding out what the footing was on which the parties were 
in 1876, so as to see if  the footing was the same. Sections 8, 9,14, 
and 15 of the Evidence Act were also referred to, and it was 
contended the evidence was relevant also under those sections.

C ur. adv. vuU.

The following judgments were delivered:—

G a r t h ,  C. J. (M a c le a n ,  J., concumng).— T̂he prisoner in this 
case was tried before the Special Court at Rangoon upon three 
charges for receiving money illegally as a public servant, 
contrary to the provisions o f ss. 161 and 165 of the Indian 
Penal Code.

The transactions upon which the charges were based are all 
said to have occurred in the year 1876, and the nature of them 
was, that the prisoner, being then the managing clerk in the 
Commissariat office of Tonghoo, where Messrs. Cohen Brothers 
carried on business as Commissariat contractors, accepted cer­
tain remuneration from Messrs. Cohen for services, which he is 
said to have rendered them in his official capacity.
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The case for the prosecution was, that these services were I88I 
rendered, and the remuneration received, by the prisoner under Em press  

some arrangement, which existed between the parties in the M. J .  V y a -  

year 18*76, hut which came to an end in January 1877. M o o d b u a e ,

In the year 1877, the prisoner was transferred to the Commis­
sariat office at Thayetmyo ; and it was alleged by the prosecu­
tion, that in that year Messrs. Cohen, who also carried on  busi­
ness as Commissariat contractors at the latter place, made a 
similar arrangement there with the prisoner, and that certain 
sums were given to him as remuneration in that year for similar 
services.

Upon the trial evidence was adduced on the part of the pro­
secution, to show the receipt of these sums and the existence o f 
this arrangement in 1877. But the learned Judges in the 
Special Court differed in opinion as to whether the evidence 
was admissible, and therefore, under s. 80 of the Burma 
Courts Act, they have referred the question to us in the follow­
ing terms (reads the p o in t  r e fe r red ).

It  has been contended by Mr. Phillips for the Crown, that 
the evidence was admissible under some one or more o f the 
sections from 5 to 14 of the Evidence Act, as showing the illegal 
nature o f the transactions between Messrs. Cohen and the pri­
soner in 1877, and the probability that, if  sums were received 
by the prisoner from them for an illegal consideration in that 
year, the sums which were received from them by the prisoner 
in the previous year, were also for an illegal consideration.

I  believe that we are all agreed that this evidence was not 
admissible under any of the sections from 5 to 13 o f the Evidence 
A c t ; but my brother Mitter is o f opinion, that it might be 
admissible, under s. 14 upon the grounds stated in his judgment.

After carefully considering this point, and the authorities to 
which our attention was called by Mr. Phillips, I have come 
to the conclusion that the evidence was not admissible.

Section 14; seems to me to apply to that class of cases which 
is discussed in Taylor on Evidence, 6th edition, ss. 31S to 
322,— that is to say, cases where a particular act is more or less- 
criminal or culpable, according to the state of mind or feeling o f 
the person who does i t ; as for instance in actions o f  .slander or
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issi falso imprisonment, or malicious prosecution^ where malice is 
E m p r e s s  one of the main ingredients in the 'wrong which is charged, evi- 

M. j ’y ta -  dence is admissible to show that the defendant was actuated by 
H o o d e m a r  spite o r  enmity against the plaintiff; or again, on a charge of 

uttering counterfeit coin, evidence is fidmissible to show that 
the prisoner knew the coin to be counterfeit, because he had 
other similar coin in his possession, or had passed such coin be­
fore or after the particular occasion which formed the subject of 
the charge. The illustrations to s. 14̂ , as well as the authorities 
cited in Taylor, show with sufficient clearness the sort o f cases 
in which this evidence is receivable.

But I think we must be very careful not to extend the oper­
ation of the section to other cases, where the question o f guilt 
or innocence depends upon aGtiwd facts, and not upooi the state 
of a man’s mind or feeling. We have no right to prove that 
a man committed theft or any other crime on one occasion, by 
shewins: that he committed similar crimes on other occasions.o

Suppose for example, that usury was a crime by the law of 
this country, and that a prisoner was charged with having 
taken usurious interest from A B in a transaction which oc­
curred in 1870. It seems quite clear to me, that, for the i:>urpose 
of proving the nature of this transaction in 1870, evidence could 
not be given of some other usurious transaction having taken 
place between the same parties in 1871. The question in such 
a case would be, not whether the prisoner had a mind prone 
to the commission of usury, or whether he was in the habit 
of making usurious contracts, hut whether, in the particular 
instance, the prisoner had, in point of fact, been guilty of usury. 

Now, as I understand, the argument for the Crown in the pre­
sent case amounts to this. In the year 1876, Messrs. Cohen 
were commissariat contractors at Tonghoo, and the prisoner 
was the managing clerk in the Commissariat. ■ In the year 1877, 
these parties were employed respectively in the same way at 
Thayetmyo. In the year 1876, the prisoner is charged with 
recexTing certain sums of money as bribes from Messrs. Colieii^ 
for showing them some favour in his official capacity, and he is 
proved to have actually received those sums. Under these cir­
cumstances, Mr. Phillips argues, that evidence is admissible that
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in the year 1877 te  received other sums from Messrs. Cohen as ISSI 
bribes, ia  order to prove that the sums which he received in Empress

1876 he also received as bribes. Bafc it seems to me, that the jr. j. VrA- 
question, whether he took the sum s in 1876 as bribes for doing a bioodeliae, 
favor to Messrs, Cohen, is in each case purely a question of fact.
It is not, as it seems to me, a matter o f intention, or feelii)g, or 
knowledge ; and I think that, in such a case evidence is no more 
admissible to show that he took bribes from Messrs. Cohen in 
1877, than it would be to show that he stole some o f  the Go­
vernment money in 1876, because he afterwards stole some 
in 1877.

I  would, therefore, answer the question referred to us by say­
ing that, in my opinion, the evidence is not admissible.

M itter, J.— The facts of the case in which this reference has 
been made are briefly these :—

The accused was committed for trial on twelve separate 
charges of receiving illegal gratification, as a public servant, 
under ss. 161 and 165, the receipt o f these several sums 
of money extending over a space o f three years, 1876, 1877, 
and 1878.

A t the trial the prosecution elected to proceed on three 
charges. The transactions out of which they are alleged to have 
arisen all happened in the year 1876. The accused was the 
managing clerk in the Commissariat office at Tonghoo in the 
year 1876, where Cohens transacted business as commissariat 
contractors. The evidence for the prosecution is, that there was 
an understanding between Cohens and the accused, under which 
he had agreed for certain remuneration to show to them certain 
favour in the exercise of his official functions ; that this agree­
ment came to an end in January 1877, when the accused was 
transferred to the Commissariat office at Thayetmyo; that in 
the month of June of that year the Cohens, who also transacted 
business as commissariat contractors at the latfer place, entered 
into a similar agreement with the accused, and the evidence o f 
payments of money to him in 1877 and 1878 at Thayetmyo, 
under the last mentioned agreement, was adduced in the coui-se 
o f the trial. The question o f law that has been referred to us is 
as follows (reads the p o in t  re ferred ). ,

U
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18S1 I  am of opinion that receipt of illegal gratification in tbe
Empeess years 1877 and 187S at Thayetmyo caimofc be proved, in order

M. J.%YA- to establisli that the accused r<3cetmZ the three sums o f money
mentioned in the charg;es for which he "was tried. The two sets M o o d b lia e , o
of transactions are not so connected as would make them relevant 
to one another within ss. 5 to 13 of the Evidence Act. Section 6 
cannot apply, because the payments o f 1877 and 1878 are not 
so connected with the facts in issue in. this case as to form part 
of the same transaction. The alleged agreement of 1876, accord­
ing to the case for the prosecution, came to an end in January 
1877, and the alleged payments in 1877 and 1878 were said to 
have been made under a different understanding.

The nest section, under which it was contended, in the lower 
Court, that the transactions in 1877 and 1878 were relevant, 
was s. 8. But it seems to me that it cannot be said that they 
show or constitute a motive or preparation for the flicts in 
issue. Neither can the conduct of the accused, as shewn in 
the alleged transactions of 1877 and 1878, be said to have been 
influenced by the facts in issue in the sense in which these 
words are used in the section. No doubt, a person who com­
mits a crime with impunity, may ordinarily be found more 
leady to commit another crime of a similar nature, and in that
sense the second crime may be considered to have been influ­
enced to a certain extent by the commission of the first crime. 
But it seems to me that that kind of connection is not contem­
plated by this section. I f  it did, then where a person is charged 
with an offence, the whole of the previous history o f his life 
would be relevant, because, every event of his life that preceded 
the commission of the crime, may be considered to have influ­
enced it in some way. But that is not the meaning of the 
section. The influence referred to here must be direct and 
obvious; and in this sense I  cannot say that the transactions of
1877 and 1878 were in any way influenced by the facts in issue. 
The same observation will apply to the contention based upon 
s. 11. There also the words “ h igh ly  probable” point out that 
the connection between the facts in issue and the collateral facts 
sought to be proved must be so mediate as to render the co- 
esisteuce of the too highly  probable.
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The only otlier sectioa -wMcli it is necessary to notice is 18S1
s. 14. Under th at section collateral facts specified tlierein can Empeess 

be proved i f  the question he as to the existence o f any state M. J. Vri- 
of mind. In this case if  the receipt of the several sums of 
money mentioned in the charges be considered to have been 
proved to the satisfaction of the Court by evidence, and if  
it be necessary to ascertain whether the accused received  them 
as a m otive  for showing favor in the exercise of his official func­
tions, the alleged transactions of 1877 and 1887 may, in that case, 
be relevant under this section. But they are not relevant 
for the purpose of establishing the fa c t ,  of payment in the 
year 1876.
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OEIGINAL CIVIL.

Before Mr, Justice Wilson.

SOOBHUL CHUNDBR PAUL w. NITYE CHURN BXSAOK. jggQ
Aug. 21 .

AitacMng Creditor—-Uiglit to Redeem Mortgage— Citil Procedure Code (J c / ----------—
X  o f  1877), ss. 276, 282, 295.

An attacTiing-ci'edifcof -has not, as such, any right to redeem-a moi-fcgaga 
subsisting prior to liis attaclimeut.,

T he facts of this case sufficiently appear from the judgment.

Mr. Jachson and Mr. T revelya n  for the plaintiff.

Mr. K ennedy  and Mr. Phillips  for the defendant.

W ilson  ̂ J .— The plaintiff obtained a decree against one 
Kristo Chunder Chowdry; and, in execution of that decree, 
he attached a house o f his judgment-debtor. The defendant 
held a mortgage of the house. The plaintiff in this suit claims 
to redeem that mortgage.

The case Qame on for settlement o f issues. The first ques­
tion that arises is, whether an attaching-creditor is entitled, as 
such, to redeem a mortgage subsisting prior to his attachment,

§5


