
The following were the opinions of the Higli C ou rt;—

M it t e Rj J .— Whether the Judge was right or not in post­
poning the trial after it had once begun, I  think this Court has 
the power to quash au illegal coramltment at any stage o f  a 
criminal proceeding.

In these two cases I  am of opinion that the commitments 
should be set aside on the ground that the sanction for prosecu­
tion under s. 211 was illegally given. Whatever might have been 
said in Nusibunuusa Bibee v. Sheikh Erad Alt (1), the later eases 
have distinctly laid, it down that a sanction for pro sec tit ion iinder 
s. 211 given without hearing all the witnesses whom a con)plaIn- 
ant wishes to produce in Court, is illegal. In these eases, there- 
fore^ the original orders sanctioning prosecution under s. 211 are 
illegal. That being so, the coraniitments are also illegal. I  
would, therefore, set them aside as recommended by the Judge.

M a c l e a n , J .— The principle involved in these cases is the 
same as that involved in tlie case of Chukrodlitir Pati just dis­
posed o f ; and as I am of opinion that any convictions hud upon 
the trials under the co’mmifraents which we are asked to quash 
would be set aside, I  think the simplest course is to set aside 
the proceedings at this stage.
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SMALL CAUSE COURT REFERENCE.
"Before Sir liichard Garth, K t, Chief Justice, Mr. Justice White, and

Mr. Justice Milter,

K ALI KUMAR ROY (PL-UNTrPF) v. NO I? IN CHUNDER CHUCKER-
BU TTY ( D e f e n d a n t )

Pleaders and Muktears' Act (X X  o f  1865), ss. II, \3~31nktears and Private
Agent, Distinction hetweeu.

Per W h i t e  and M i t t e e ,  JJ.— 'D h e  m e i 'e  fa cfc  tliafe a  p e r s o n  looks a f t e r  

an appeal and gives insti-uetions to pleadei-a in connection witk such appeal, 
does not sliovr tliafc such person was practising as a mvikteuv ’witliiii tlie 
meaning o f s. 13 of Act X X  of 1865,

Small Cfttise Court Reference, No. 2 of 1S80, from Baboo Amrita Lall 
Cliatterjee, Judge of the Small Cause Court afc Dacca, dated the 19th 
December 1879.

(1) 4 a  L. R,, 413.

1880 
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1880 Per G a r t h ,  C. J.—Where person is in the habit o f acting for persons in
K A LTtim lR  Courts of law, and holds himself out as ready to perform what is usually

considered mukfcear’s work, for reward, such person is no less acting as a 
Nobiit muktear on any particidar occasion, because he may have abstained on the 

C h u n d e b  partieuliir occasion from doing any o f those acta which a duly qualified 
muktear is alone legally capable o f performing.

T h i s  case was referred for the opinion of tlie High Court; the 
facts being fully set out in the following order of reference:—  

The plaiutiffj who had not been admitted and enrolled as 
a duly qualified muktear, was employed by the defendant
for the purpose of looking after a regular appeal of liig and 
giving instructions to the pleaders in connection with it. In 
consideration of the plaintiif’s agreeing to perform these
services, the defendant promised to  pay him Rs. 1 0 0  as remu­
neration.

“  The plaintiff having performed the services which he had 
agreed to perform, now sues the defendant for the recovery of 
Bis remuneration.

The defendant contends that the plaintiff is, under s. 13, 
Act X X  of 1865, incapable of maintaining the present action. 
His argument is, that when the plaintiff agreed to look after, 
and did actually look after, a case of the defendant in a Civil 
Court, and gave iuatruotions to the pleaders on behalf of the 
latter, he was necessarily practising as a muktear in that 
Court in connection with that case ; and that as he had not 
previously obtained a proper certificate authorising him so 
to practise, he came under the provisions of s. 13 of A ct X X  
of 1865, aiid his suit»is, under the latter part o f that section, 
not maintainable in a Court of justice.

”  This argument seems to me to make two assumptions, the 
correctness of neither o f  which I  am prepared to admit:— Isjf, 
that any one who looks after a case o f another and gives 
instructions to the pleader engaged in it, is necessarily 
a muktear within the meaning of A ct X X  of 1865 ; and 2ndl^, 
that looking after a case of another and giving instructions 
to pleaders, amount to practising ua a muktear within tiie 
meaniug of s. 13 of the Act.
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“  The case of Fuzzle AH ( I )  seems to show that a private agent 1880 
may go between the client and his vakil without his being a K a l i  K u m a r  

muktear under Act X X  of 1865. The Hou’ble Mr. J. Pliear, 
iu delivering the judgment o f the Court, said, there is 
nothing either in  the -words of the A ct (meaning X X  of Gh u o k e r -

. . . . v  ̂ a  BU'IIX.
1865), or in its spirit, to prevent him (Fuzzle AH) as private 
agent from going between the prisoner and the duly authorize(|
■vakil.”  The case o f  Gujraj Singh (2 ) would seem to show that 
there is nothing in A ct X X  o f 1865 to restrain any person from 
supplying information to vakils in the presence o f the Judge.

Even the new A ct (X V I I I  of 1879), which is evidently 
more stringent in its provisions than the one which is still in 
force, does nofc prohibit private servants o f persons from giving 
instructions to pleaders (s. 13).

“  So far as I can see, the plaintiff here was not a nmktear 
within the meaning o f Act X X  of 1865, but merely a private 
agent of the defendant appointed for the purpose of going 
between him and his vakils, and giving instructions to the* 
latter, and generally looking after the progress of the case..
The words ‘ practise as a muktear ’ used in s. 13 of the A ct 
aj>pears to my mind to mean, simply ‘ to appear or act as a 
muktear.’ Looking after a case and giving instructions to 
pleaders appear to me to be quite different from appearing or 
acting within the meaning of s. 5 of the Act. ‘ The word act 
in s. 5 of the Statute has been construed to mean the doing 
something as the agent of the principal party, which shall 
be recognized, or taken notice of, by the Court as the act of 
that p r in c ip a lvide Fuzsile A li ( 1 ).

There is nothing to show in the present case that the plain­
tiff did anything of the kind in connection with the regular 
appeal, which he was employed to look after, which could in 
any sense be construed to be the doing of something as the 
agent o f defendant which could be recognized, or taken notice 
of, by the Court as the act o f the defendant. Looking after a 
case and giving instructions ̂ to pleaders do not, in my opinion, 
amount to either appearing or acting as a muktear, or, which is
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1880 tlie same thing, practising as such ; vide Kali Qharnn Chiind (I).
Kali Kumab, The plainUff, therefoue, did not practise as a muktear wifcli- 

v. iu the meaning of s. 13 of A ct X X  of I 8 6 0 , by simply look- 
GhuSek ifig progress o f a regular appeal in a Civil Court
CHtxcKEn- ffivino- iiistrucfions to tlie pleaders en<2:ai?ed in it. The 

BUTTY. . V
section does not in cousequeuce stand as a bar to the main­
tenance o f the present suit.

I have, however, serious doubts as to the correctness of my 
ooncliisions, firstly, because I have nowhere been able to find
a correct definitioa of the word ‘̂ rauktear’ as used iti Act X X
of 1865, and also because I have been pressed with the con- 
victiou that dalals or touters who ought not to be allowed to 
enter the precincts o f our Courts of Justice will be en­
couraged to ply their trade if the opinion which I have come
to on the question of law involved iu the case be good and
correct law.”

The Judge decreed the case in favor of the plaintiff, con­
tingent ou the opiuiou of tlie High Court on the following 
points :—

1 . Whether lookino; after a case o f another and "ivinofo O O
instructions to the pleaders engaged in it necessarily amount to 
practising as a muktear ?

2 . Whetlier an agreement to do these acts by a person 
jiot duly admitted and enrolled as a muktear is contrary to 
law ?

3. Whether upon the facts found above plaintiff is entitled 
to recoyer ?

No one appeared before the High Court.
The following were the opinions of the C ourt:—

W h it e , J. (M i t t e r , J., concurring):— The third point as 
stated by the Small Cause Court Judge virtually raises all 
the questions upon which the opiuiou of this Court is sought.

The third point is whether, upon the facts found, the plaintiff 
is entitled to recover.

The facts found are these :— Tlie plaintiff, who has not been 
admitted and enrolled as a muktear, and consequently, is not
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in possession of a certificate authorizing him to act as a inuk- Jsso 
tear, was employed by tiie defendant for tlie purpose o f look- E ali^otab 
iiig after a regular appeal which has been preferred by the v. 
defendant and also for giving instructions to the pleaders in chutoee 
connection with that appeal. The remuneratiou for the ser- 
vices was fixed by agreement at Ra. 100. The services haye 
been performed. The plaintiff sues for the Rs. 100- The 
defendant resists payment on the ground that, by virtue o f 
s. 13 of Act X X  o f 1865, the plaintiff is incapable of main­
taining a suit for the agreed reward. Section 13 of the A ct 
cited enacts, amongst other things, that any person who shall 
practise as a muktear in any Civil or Criminal Court without 
having previously obtained a certificate, shall be liable to 
fine, and shall also be incapable of maintaining any suit for 
.any fee or reward for or in respect o f anything done by him as 
such muktear.

The question then resolves itself into this, whether the look­
ing after a regular appeal and the giving instructions to 
pleaders in connection with it are a practising as a muktear 
within the meaning of the section. There is no definition in. 
the A ct of what the Legislature meant by practising as a muk- 
,tear. But I think the meaning may be gathered from s. 11 o f the 
Act, which enacts that muktears ” duly admitted “  and en­
rolled may, subject to the conditions of their certificates as to 
the class of Courts in which they are authorized to practise, 
appear and plead in any Civil Court, and may appear, plead, 
and act in any Criminal Court within the same limits.”  It 
may fairly be concluded from this that, by practising as a 
muktear in a Court, the Legislature meant, in the case o f a 

, Civil Court, appearing or acting in that C ourt; in the case o f 
a Criminal Court, appearing, pleading, or acting in the latter 
Court.

It  is not stated in the reference whether the regular appeal 
preferred by the defendant was a civil or criminal appeal, but 
this will not affect the decision, as upon the facts found, the 
plaintiff was clearly not employed to plead for the defendant.

Did the plaintiff then appear or act in Court ? I  think not.
These words have a well-defined and well-known' meaning.

75
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1880 To appear for a client in Court is to be present and to repre-
K a l i  K u m a b  sent him in the various stages of the litigation at which it is

necessary that the client should be present in Court by him­
self or some representative. To act for a client in Court ig 
to take on his behalf in the Court, or in the offices of the 
Court, the necessary steps that must be taken in the course of 
the litigation in order that his case may be properly laid before 
the Court. What the plaintiff is found to have done in the 
present case was not appearing or acting for the defendant in the 
sense in which I  think the words must be understood nor involved
any such appearance or acting. It is true that, in rendering
the stipulated services, he must have attended the Court and 
frequented the offices of the Court at certain times, but his 
presence there was not for the purpose of representing his 
client or taking any steps in the suit on his behalf, but to 
watch his case and see that others had taken the necessary 
steps and were fully informed as to the nature and facts of 
his employer’s case and as to the best mode of conducting it. 
It would, I  think, be a straining of the language o f the Act 
to hold that attendance at the Court and its ofSces for the 
latter purposes was a practising as a muktear.

The authorities cited in the reference are in favor of this 
view.

In the case of Qitjraj Singh (1), which was an appeal 
against an order of the Judge of Tirhoot restraining all 
persona from coming into his Court and instructing pleaders 
except mukteara duly enrolled under Act X X  o f 1865, Jack­
son, J., set aside the order saying, that there is nothing in 
the provisions of that A ct which restrains any. person from 
coining into the presence of the Judge and supplying infor­
mation to the vakils.”  In the case of Kali Ckaran Clmnd (2), 
the Officiating Joint Magistrate had fined the, petitioner under 
s. 13 of the Act for practising as a muktear without having 
a certificate. What the petitioner had done was to write out 
a petition of complaint for one Komiruddin, which Komiruddiu 
presented himself in the Officiating Joint Magistrate’s Court.

(1) 10 W. R., 355.
. (2) 9 B. L. R,, Ap., 18 J S. C., 18 W. R., Cr. Rul., 27.
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Kemp and Glover, J J ., set aside tlie order and remitted the 
jfinê  remarking that “  the mere writing of a petition for a 
party, ■who afterwards presents that petition himself,” ia not

acting in the sense of s. 11 of A ct X X  of 1865,’’ In the 
case of Puzzle Ali (1), Phear and Ainslie, J J ., set aside the 
order and remitted tho fine inflicted upon the petitioner for 
practising as a muktear. The petitioner had, as appears from 
the judgment o f the District Judge, instructed the vakil, 
stood behind liim during the- trial, suggested o[iiestioas, and 
taken an active part in the management of the defence. ” 
Phear, J., in giving judgment, s a y s “  I think the word act 
in s. 5 of the Act means the doing something as the agent o f 
the principal party which shall be recognized, or taken notice 
of, by the Court as the act of the principal. Such, for in­
stance, as filing a document.”

I  am o f opinion, therefore, as well upon the authorities as 
upon the true construction of the A ct, that the plaintiff, in 
rendering the services which he is found to have rendered, 
was not practising as a muktear within the meaning of the 13th 
section, and is therefore not debarred from maintaining this suit. 
I f  that be soj as the services have been performed, he is entitled 
to recover the agreed reward from the defendant,

G-a r t h , C. J .— My learned brothers, in deciding this q^ues- 
tion, have thought it right to deal with it in the same way as 
it has been dealt with in the Court below ; that is to say, 
they have merely considered whether, having regard to the 
facts of this particular case, the plaintiff has done anything for 
the defendant which a person who is not a qualified muktear is 
prohibited by law from doing ; and if  I  thought that this was 
the proper mode of dealing with the question, I  should probably 
have arrived at the same conclusion as they have.

But I  think that this is not the fair or proper mode of deal­
ing with the question; and that, for the purpose o f ascertain­
ing .the plaintiff’s right to succeed in this suit, or in other 
words, for the purpose of ascertaining whether the plaintiff, 
in what he did for the defendant, was acting as a muktear, it
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(1) 19 W. R., Or. Eul, 8.
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1880 is necessary to enquire whether tlie plaintiff really acted in 
K a h  Kumab this instance as a private agent of the ilefendant^ or as a 

muktear habitually practising in the Courts as such. I f  the 
ChtjI S r merely acted as the private agent o f the defendant
Oh u c k e e - i l l  0-ivin» instructions to the pleader^ and abstained from doiuw0 o  o

any of those acts which by law can only be done by a duly 
c^ualified muktear, then I  think Mr. Eampini is quite right in 
folding that the plaintiff is entitled to recoyer his promised 
remuneration. But if tit© plaintiff is in the habit of acting for 
clients generally in Courts of laŵ , and holds himself out as ready 
to perform what is usually considered muktear’s work for reward, 
then I  think that he was no less acting as a muktear in what 
he did for the defendant, because he may have abstained ia 
this particular case from doing any of those acts which a 
duly q^ualified muktear is alone legally capable o f  performing. 
This seems to me to constitute the difference between acting 
as a private agent and acting as a muktear. I f  a man holds 
himself out generally as ready to conduct cases for clients for 
reward, and makes this his public profession or calling, in the 
same way as a pleader or an attorney, then he cannot with 
propriety be considered a private agent.

Unless this is the proper view of the law, the Legal Practi­
tioners’ Act, whatever the intention of the Legislature may 
have heen, must of necessity, so far as it relates to muktears, 
become a dead letter; and duly qualified muktears will b̂ e 
deprived of their legitimate profits and privileges by men who 
have no right to practise in the Courts as muktears at all. In 
that ease it is clear that either fresh Legislation is necessary 
or this Court must pass rules to define more particularly 
•what “  acting as a muktear ” is to mean.

1 should add that it has occurred to my learned colleague, 
Mr. Justice Mitter, that s. 13 appears to apply to those per­
sons only who are qualified and enrolled as muktears, biit 
who have practised as muktears without obtaining their certi-

,ficates. .The language o f s. 13 does certainly seem to afford 
some ground for this view ; and yet it would seem an absur­
dity that a man, who is duly qualified and enrolled as a muk­
tear, and who has only neglected to take out hia certificate.
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should be subject to penalties, and disabled undler that section ISSQ
from suing for his fees ; whilst a man who is neither q[ualified Kali^ cmak 
nor enrolled as a muktear, nor certificated, should be enabled 
to recover his fees, and be subject to uo penalties. It is diffi­
cult to conceive that this could have been the intention o f  the 
liegislatiire.

But whatever may be the meaning o f s. 13, s. 5 o f the 
same A ct appears to me to remove all difficulty^ and to debar 
the present plaintiff, i f  he has really acted as a muktear^ frona 
the right to enforce his present claim. Section 5 enacts that ‘̂no 
person shall appear or act as a muktear, &c., unless lie shall 
have been admitted and enrolled, and otherwise duly qualified 
to practise as a muktear, &c.”  The plaintiff, therefore, if he 
practised as a muktear when acting for the defendant, did an act 
which is expressly forbidden by the Legislature; and I take 
it to be clear, as a matter of law, that he cannot recover his 
fees for doing such an act. See the case of a broker suing for 
his fees without being licensed— Cope v, Rowlands ( ] ) ,  and of 
an appraiser suing for work done without being licensed-^
Falk  V . Force (2).

I  think, therefore (having regard to the foregoing observa­
tions), that in order to decide this case properly, the learned 
Judge in the Court below should be directed to ascertain, 
whether the plaintiff, when acting for the defendant, was |i 
private agent of the defendant, or a person who practises 
generally for reward in Courts o f law as a muktear. But as 
my learned brothers are disposed to take a different view of 
the matter, the judgment which has been passed for the plain­
tiff must stand.

(1) 2 M. and W., 149. (2) 12 Q. B., 66B.


