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tliut tlie plaintiff is not eutitled to interest aud to a declaration 
of lieu ou the mouza.

W e tluiik art 99 lias no application to tlie case  ̂ the plaintiff 
having paid the money, neither under a decree nor as a joint 
proprietor of the estate. The plaintiff is undoubtedly entitled to 
recover the money under s. 9, o f A ct X I  of 1859, and he might 
also, under that section, have retained his lien ou the other 
mouzas of the estate till his money had been paid. He is 
equall}^ entitled to recover his money under s. 69 of the Con­
tract A ct, and we think that the liability to pay the revenue 
was not merely a personal liability o f  the defendant, hut was 
also a liability imposed upon the defendant’s estate.— Mothoorti-^ 
nath CJmttopadhya v. Kris to Kumar Ghose (1).

As regards the period of limitation, we are unable to dis­
tinguish the case from Deo Nandaii OjJia v. Musst. Dulhun Bis- 
nath Kooer (2); and we, therefore, concur in thinking that art. 132 
applies. W e see no reason why the plaintiff should not recover 
interest on the money, nor do we object to his obtaining a 
declaration that the money is recoverable by sale o f Mouza 
Tulsipore, though it would have been better if  he had asked for 
recovery by sale of the entire estate.

The appeal will, therefore, be dismissed with costs.

Appeal dismissed.
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Before Sir Richard Garth, KL, Chief Justice, and 3Ir. Jmiice Field.

RAMTONU AGHARJBB c. PEARYMOHUH AUHARJEE.*

Suit in Small Cause Court—Accowits — Want o f  Jurisdiction.

A, B , and C, the joiiifc owners of an estate, sued tlieir tenant in tlie Munsif s 
Court for rent; the tenant defeated the suit by proving ijayment of the entire 
rent to B .

A  then brought a suit in the Smiill Cause Court against B  for damages 
equal in amount to the oue-tbird of rent due to bim and the costs incurred by

* Rule No, 1044 of 1880, against the order of J. Weston, Esq., Judge 
of Small Cause Court at-lTaraii, dated the 5th June 1880.

( 1) I. L. R., 4 Calc., 369. ( 2)  Sp. Ap., No. 1913 of 1876, unreported.
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1880 biin and awarded against him in the rent-sult in the Mitnsif’s Court. plead- 
~UAMTOHir~ ed that he had expended the share of rent due to A  for the benefit of the joint 

A o h a e jb b  estate, and that A had collected the rents of other mehals belonging to the 
P b a e y - estate, and had not accounted for siich rents. Held, that the suit being
MOHxrw one which involved questions of partnership account betvi^een the joint pro- 

A c h a k je b . undivided estate, could not be entertained in a Court of Small
Causes.

T h is  was a rule to set aside a judgment o f a Small Cause 
Court for want of jurisdiction.

The facts of the case 'were as follows :
One Pearymohun Acliarjee, Ramtoim Acliarjee, and a third 

person, being co-proprietors of a certain estate, sued their tenant 
in the Munsif’s Court for rent. The tenant pleaded payment of 
the entire rent to E,amtouu Acharjee, who at the hearing 
admitted the same, and the suit was dismissed.

Pearymohun Acharjee then brought a suit in the Small Cause 
Court against Ramtonu Acharjee, to recover Rs. 14-4-1 as 
damages, made up from the following items: one-third o f the 
rent due to him, the costs incurred by the plaintiff in the-rent- 
Buit, and the costs awarded against the plaintiff in the rent-suit 
in favor of the tenant-defendant in that suit.

The defendant Ramtonu Acharjee contended, that the Small 
Cause Court had no jurisdiction to entertain the suit, the suit 
being one virtually for an account of a partnership proceeding, 
inasmuch as he had expended sums out of the moneys collected 
as rent, for the benefit of his co-proprietors; and further tliat the 
plaintiff in the present suit had also collected the rents o f other 
m êhals belonging to the joint estate^ and that he had not adjusted 
accounts although requested to do so. The Small Cause Court 
gave the plaintiff a decree for a portion of the amount claimed.

The defendant then applied to the H,igh Courts and obtained 
a rule, calling upon the plaintiff to show cause why the decree 
of the Small Cause Court should not be set aside for want of 
jurisdiction.

Baboo BungsM Dhur Sen in support o f the rule.

Baboo Grija Sunkar Mogoomdar showed cause.
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The judgment of the Court (GtARTHj C .J .j and F ie l d , J .) 1880

was delivered by . Hahtonu
A c h a h je b

G a rtH j C. j .  — I  tliink that this rule should he made pearx-
absolute. It  was obtained on the ground that the Small Cause , Mohun

_ A c h a r j e e .
Court had no jurisdiction to try the suit.

The facts were these; the plaintiff and defendant and a third 
person, being co-proprietors o f certain landsj the plaintiff 
brought this suit to recover his share of the rent o f a portion 
o f those lands, which the defendant had received from the ryofc.

The answer of the defendant was this, that he and the plain­
tiff and a third person, being co-proprietors of the lands, the 
defendant had, with the plaintiff’s consent, received the rent not 
only of this particular jote, but of several other jo tes ; and 
that he had disbursed that money in various ways for the bene­
fit of the three co-proprietors.

Under these circumstances it was contended, and it seems to 
me rightly contended, that it was impossible to try the case, so 
as to do justice to all parties concerned, except by taking au 
account. The sums which the defendant had disbursed could 
not properly be set off against the claim in this suit, and it 
■would obviously be unjust to the defendant to allow the plain­
tiff to recover the share o f the rent which he was asking for, 
and yet not to allow the defendant to set off against the plain­
tiff’s claim the sums which he paid for the benefit o f the plain­
tiff and other proprietors.

The suit was clearly one which involved questions of partner­
ship account between the joint proprietors of an undivided 
estate; and therefore the Small Cause Court had no jurisdic­
tion to try it.

Our attention has been called to the case of Mam Coomar 
Chowdry v. Sham a Churn Chowdry (1), in which the facts 
were substantially the same as those in the present case; and it 
was held, for the reason which I  have just explained, that the 
Small Cause Court had no jurisdiction to try the suit. There 
is also another case, Jimdaree Joardar v. 31annih Joardar (2), 
to which our attention has also been called. There it appears

( 1) Sutli., B. C. G. Ref., 33. (2) Id., 23.
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1880 tliat one co-proprietor brought a suit against auotlier co-pro- 
Eamtonit prietor for a portion of the produce of certain land which

A KeJiil 13
belongecJ to them both ; and the Judges seem to have thought 
that case distinguishable from the general rule wliich is laid 
down in the other case at page 33. I  confess I  feel some diffi­
culty ill recognizing the distinction. It  seems to me that, 
under such circumstances, no suit could, with justice, be 
disposed of in the Small Cause Court.

I am of opinion, therefore, that this rule should be made 
absolute with costs.

Buie ahsol'ute.

Before Mr. Justice 3IcDonell and Mr, Justice Broiighiou.

IgSO K A D U M B m i DABYA (J u d g m e n t -D e b t o r )  v. KOYLISEI CHUNDELl 
Dcc.22. PAL CIIOVVDHEY (D e g e e e -h o ld e k ) .*

Beitg. Aot V III  q / 1869, s. 58—Limitation— Execution o f  Decree—Delay
and Laches— Casts.

In a suit for aiTears o f rent under Beng. Act V III of 1869, a decree 
was obtaiued, on the 30tli June 1876, for a sum wbicli with costs amoiuited to 
less than Ils. 500. Application for execution was made, in December ]877, 
against property other than that for Tvhich the rent was due ; but was, in the 
first Court:, opposed successfully by the judgment-debtor, on the ground that 
the undertenure should first be proceeded against, though such uuder- 
tenure had already been sold away in execution of another decree, and the 
ex ecu tio n -proceeding was struck off on the 15th March 1878, and the 
property released from attachment. The judgmeut-creditor appealed, and 
•was successful both in the lower Appellate Court and the H ig h  Court, the 
latter decision being dated 26th B’ebruury 1879. The costs awarded him ia 
these proceedings, if added to the amount of the decree, would amount to a 
sum of more than Es. 500. The next applicatiou for execution was made on 
19th August 1879.

Held, that the costs of the appeals in the execution-proceedings should 
not be added to the decree ; and, therefore, the decree being for less thau 
E.S. 500, the provisions of s. 58, Beng. Act V III of 1869, applied to it.

Held also, that the attachment having beeu removed iu March 1878, the 
execution of the decree was barred under that section.

* Appeal from order, Wo. 262 of 1880, against th  ̂order of P. Dickens, 
Esq., Judge of Fuddea, dated the 8th July 1880, affirming the order of Baboo 
Eajendro Coomar Bose, Munsif of Kaiiaghaut, dated the 15th April 1880.


