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Before Mr. Justice Pontifex and Mr. Justice McDonell.

ANUNDA SPIAHA BISWAS, alias NYOMITDDIN SHA BISWAS,
AND o th b rs  (J u d g m e h t-D e b to b s )  V. KEMA BEBEB a n d  o t h e r s

( D e c k b e - h o l d e b s ) , *

Appeali E x parte—Application fo r  TXekem'ing— Civil Procedure Code
{Act X  o f  1877), s. 560.

An applicant, presenting a petition for tlie reliearing of an appeal decided. 
ex parte, must, at the time of making such application, be prepared to satisfy 
the Court, that the notice of appeal was not duly served upon him, or that he 
was prevented by sufficient cause from, attending when the appeal was called 
oa for hearing.

In  tills case the plaintiff having obtained a decree, the 
defendants appealed, the appeal was heard ex pavte^ and the 
■decree of the Court of first instance modified to some extent. 
Subsequently the plaintiff presented a petition, applying for the 
rehearing of the appeal, under s. 560 of the Code of Civil 
Procedure. This application was rejected summarily. There­
upon the plaintiff appealed to the High Court, on the ground 
that his application for a rehearing should not have been 
summarily rejected, but that an opportunity should have been, 
afforded him to prove the allegations contained in his petition.

Baboo Shoshee Bhoosun Dntt for the appellants.

Baboo Mohiny Mohun Roy aud Baboo Lai Mohun Das for 
,the respondents.

The judgment o f the Court (P o n t if e x  and. M cD o nell , 
JJ.) was delivered by

P o n tifex , J.— W e think that, under s. 560 o f the Code of 
Civil Procedure, when a petition is presented for rehearing of 
au.-appeal heard ex parte in the absence of the .respondent, the 
applicant is bound to satisfy the Court that the notice was not 
duly served, or that he was prevented by sufficient cause from

* Appeal from order, No. 196 of 1880, against the decree of P. Dickens, 
Esq,, Judge of M d e a , dated the 1st April 1880.



attending wlien tlie appeal was called on for hearing. I f  lie 
is not prepared at the time to satisfy the Court in these parti­
culars, his application is properly rejected. That is what seems 
to have happened in this case. The appeal is dismissed with 
costs.

Appeal dismissed.
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Before Mr. Justice Milter and Mr. Justice Maclean.

RAM D U TT SINGH (Dependakt) v . HORAKH FARAIN SINGH
( P l a .i n t i e f ) . *

Limitation Act (X V  o f  1877), sched. ii, arts. 99, 132—Suit fo r  Share o f  Gov-
ernmeiit Revenue, and fo r  Dealaration that Estate is charged with amount,

A  suifc foi’ recovery of Government revenue, wliicb the defendanfc liras 
bound to pay, but wbicli has been paid by the plaintiff to save the whole 
estate from sale, where the plaintiff asks to have the amount so paid made a 
charge on the portion for ■which he paid it, is governed by art. 132, and nofe 
by art. 99 of Act X V  o f 187’7.

T h e  plaintiff in this case sued for B-s. 439-6, being the 
Government revenue paid by him for a mouza called Monza 
Tulsip'ore, from 13th September 1866 to 8th August 1878, 
on account of the defendant. Mouza Tulsipore was a portion 
of the talook of Beharpore Agarsanda, wliich was held by the 
defendant, the remaining portion being held under a ticca lease 
and a conditional deed of sale by the plaintiff. The portion 
of the Government revenue due for Mouza Tulsipore for the 
above period not having been paid by the defendant, the plain­
tiff was compelled to pay it in order to save his own. portion 
from sale for the arrears.

The plaintiff prayed for a decree for the above sum with 
interest, and that it might be recovered by the sale of Mouza 
Tulsipore, and for a declaration that the said sum was a charge
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Appeal from Appellate Decree, Ho. 1028 of 1879, against the decree of 
A . V . Palmer, Esq., Judge of Bhahabad, dated the 25th February 1879, 
afBrming the decree of Baboo Lai Gopal Sen, Second Munsif of Arra, dated 
the 24th September 1878.
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