
Before Mr. Justice Miiter and Mr. Justice Maclean.

LUOHMAN LA LL ( P l a i n t i f f )  d . KAM LA LL (D E F E N D A ifT ).^  1880
Dec. 14.

Suit fo r  Adjustmeiii o f  Accounts o f  a Partnership—Jurisdiction— Contract Act
{IX  o f  1872), s. 265.

Section 265 of tlie Contract Act, while it enables a partner, after the 
termination o f a partnership, to apply to the District Court to wind up the 
business, does not take away the ordinary right of suit in any Civil Court 
having jurisdiction to have the accounts of the partnership taken.

T his ■was a suit for tlie adjustment of account of a partner- 
sliip, and to recover a sum of money alleged to be due.

The plaint, in ter alia, stated, tliat the plaintiff and defendant 
entered into partnership for the purpose o f carrying on a 
trade in grain, upon the agreement that each partner should 
supply a moiety of the capital, and that the profits should he 
divided equally between them ; that the said partnership con
tinued from the 15th May 1877 to the 3rd October o f the same 
year; that during the continuance of the said partnership the 
plaintiff purchased grain at Roypura^ and despatched it for 
sale to a Calcutta firm, and that part of the grain so purchased 
was sold at R oypura; that the grain sent to Calcutta was sold 
under the management o f the defendant; that the value o f the 
grain purchased hy the plaintiff, together with the price o f  
the bags, amounted to Rs. 3,230-8-3 ; that the defendant being 
liable for a moiety o f this sum, paid Rs. 1,542-4-1 leaving 
a balance of Rs. 73 still due, which sum was paid by the 
plaintiff in excess o f the sum due and paid by  him as his 
moiety o f the capital expended; that the plaintiff incurred 
a further expense o f Rs. 193-15-3 for certain additional bags 
despatched by him to Calcutta; and that the two last-mentioned 
sums, together with the share of the profit due to him on the 
sale of the grain in Calcutta, amounted to Rs. 949-5-4|-, the 
subject of the present suit,

* Appeal from Appellate Decrees, Nos. 1726 and 1888 of 1879, against 
the decree of J. P. Stevens, Esq., Officiating Judge of Patna, dated the 
5th June 1879, affirming the decree of Baboo Ohuckerdhur Proshad, Second 
Sadder Muusif of that district, dated the 30th December 1878,
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1880 ■ The defendant, in hia written statement, denied tlie allega- 
"lttohmIn” ' tions in the plaint in all material particulars, and set out his 

own version of the partnership transactions, which went to 
Ra m  L a l l , that the plaintiff was indebted to the defendant. A  cross

suit was filed by the defendant against the plaintiff.
The- Court of first instance on the facts dismissed the plain

tiffs suit. The lower Appellate Court was of opinion, that 
the present suit was not oue for a balance due on a mutually 
adjusted account, but (the partnership having been already 
dissolved) an application for winding up the business of the 
firm under s. 265 of the Contract A c t ; and that such application 
could, under that section, only be entertained by a Court not 
inferior to the Court of a District Judge. The suit having been 
instituted in the Court of the Munsif, therefore failed on the plea 
of jurisdiction. For this reason the lower Appellate Court dis
missed the appeal.

The plaintiff thereupon appealed to the High Court.

Baboo Hem Ghunder Banerjee and Baboo JJmahali Mooherjee 
for the appellant.

Baboo Umhika Churn Ghose and Baboo P m n  Math Pundit 
for the respondent.

The judgment of the Court (M ittee and M aclean , JJ.) was 
delivered by

Mitter, J.— These are two cross-suits between persons who 
at one time were carrying on a partnership business in grain. 
The object of the suits was for adjustment of account, and for 
recovery of the money due to each other. The suits were 
instituted in the Court 6f the Munsif o f Patna. The Munsif 
dismissed both these suits. There were two appeals; and the 
District Judge on appeal held, that the Munsif had no jurisdic
tion to entertain the suit, because, under s, 265 o f the Contract 
Act, it was the District Judge’s Court which had sole jurisdic
tion to grant relief in a case like this. We thinls that the 
District Judge is wrong in this view. It haa been decided by
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the Madras Higli Court in tlie case of Javali Itamciscinii ■ v. 18S0
8afhmibakmn Therwmngadasctmi (1), that s. 265 is only an 
enabling section,—-fchafc is to say, it leaves to the option of the ».
plaiafciff either to institute proceedings under that section, in the 
District Judge’s Oourt, or to pursue his ordinary civil remedy 
by  instituting a regular suit in the Court which lias jurisdic
tion having regard to the pecuniary value of the suit. Wo 
entirely concur in this view o f the section, and think that it 
does not oust the Civil Court from, its jurisdiction.

A¥e, therefore, set aside the decisions of the lower Appellate 
Court, and remand the two cases to that Court for retrial.
Costs to abide the result.

Appeal alloiml— Case remanded.
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APPELLATE CEIMINAL,

Before Mr. Justice Morris and Mr. Justice Fnnsep.

TH E EMPRESS o n  t h e  P r o s b c c t i o n  o p  JOGrEUDROIsrATH BOSE 1881
p. THOMPSON.* Jan. 5.

Tresidemy Magistrates' Act ( I F  o f  1877), s. 124— High Courts' Criminal 
Procedure Act (X  o f l&75),s. 147— Dismissal o f  Complaint after Partial 
Hearing fo r  laant o f  Attendance o f  Complainant—Inslitution o f  Fresh 
Proceeciings.

An order of dismissal under s. 124 of Act IV  of 1877 does not operate as 
an aoqnittal.

T his case came before the High Court imder s. 147 o f Act 
X  of 1875, on the application of one .Tames Augustus Thomp
son (who carried on business as Thompson and Coondoo), who 
had been charged on the 5th August 1880, before the Presi
dency Magistrate of Calcutta, with having fraudulently retain
ed and kept a telegraphic message sent by the Executive 
Engineer of Debrooghur, which message ought to have been 
delivered to one Jogendxonath Bose (who carried on business 
under the name o f Thompson, Coondoo, & Co.), and with hav-

Criminal Rale, No, 301 of 1880, from a decision of Mr. B, L, Gupta, 
Presidency Magistrate o f Calcutta, dated 23fcli October 1880.

(1 )1 . L. R., 1 Mad., 340.


