
1880 It appears to me tliat tlie section as so altered must be re-
I n  t h e  garcled as a fresli enactment of the Legislature; and this being

THE Pb t i -* so , there can be no doubt that the intention o f the Legislature is, 
HAmsED- these cases arising in the mofussil should now be tried in
ooLLAH. Oourt exercising the highest original civil jurisdiction, which

in the present instance is the Court of the District Judge.

Eule discharged.
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Before Mr. Justice Whiie.

1880 ASHOOTOSH DUTT v. DOORGA GEVBN CHATTERJEB.
Dec. 9 20.

‘ Limitation Act (Z F  of 1877), sclied. ii, art. 180—JBxecution o f Decree—
Revivor—Civil Procedure Code {Act K  of 1877), ss. 230, 245, 248-—
Scire facias, Writ of.

The plaintiff obtained a decree in 1864. The first application for execution 
was made in September 1869 under s. 216 of tlie Civil Procedure Code (Act 
VIII of 1859) i and after notice to tlxe defendant as provided thereby, au 
order was made under that section for execution to issue. In September 1880, 
an application for execution was made under s. 230 of the Civil Procedure 
Code of 1877, which repealed Act VIII of 1859.

Held, that the order, after notice, had the efiect of reviving the decree with­
in the meaning, of art. 180, sched. ii, Act X V  of 1877, and therefore the 
decree was not bai’red by the law of limitation.

An order for execution under the Code made after notice to show cause haS;, 
on the Original Side of the Court, the same effect as an award of execution in- 
pursuance of a writ of scire facias had under the procedure of the Supreme 
Court, i.e., it creates a revivor of the decree.

The clause of s. 230 of Act X  of 1877, which prohibits a subsequent appli-* 
cation for execution, only applies where the previous application has been 
made under that section, and not where such previous application has beea 
made under Act VIII of 1859.

I n this case the plaintiff obtained a money-decree in the 
High Court against the defendant on the 16th o f November 
1864, The first application for execution, of this decree was 
made on the 18th September 1869, when the Court ordered a 
writ of attachment to issue against the person of the defendant. 
After several fruitless attempts to execute this and other subse-



quent similar writs., the plaiufifF ultimately succeeded in arresS:-
inc? the clefeiiilaut on tlie 2Sth of January 1873, and he was AsHoorasH 

. . . . . .  . committed to jail. The defendant lay in jail for two years with- r.
out satisfying the decree ; aiid at the end o f that time was relea??-
ed under the provisions o f the Code o f 1859, which limited Ch.itteiuke.
imprisonment under a decree to two years.

In the meanwhile, the plaintiff had the decree transmitted for 
execution to the District Court at H ooghly; and that Court, 
upon an application made on the 20th of August 1874, ordered 
the right, title, and interest of the defendant in certain pro­
perty witliin iis jurisdiction and in the possession o f the defend­
ant to be attached.

When this was done, the defendant and his brother preferred 
a claim, on the ground that the property attached was debutter 
property. The claim was disallowed; and the defendant and hia 
brother, on the 4th December 1874, brought a suit to establish 
that the property was delmtter, and therefore not. liable for the 
defendant’s debts. This suit was carried throusfh the various 
Courts of this country to the Privy Council, where it was finally 
decided, on the 6th of July 1879, that the defendant had, subject 
to the trusts for the idol, a saleable interest in the property 
attached. This interest was accordingly sold in July 1880 and 
realized Rs. 273-11. W ith the exception o f  this sum, no money 
was realized by the plaintiff under the decree, and there remain­
ed a balance due o f Rs. 11,977-7. The plaintiff having, as 
he alleged, recently ascertained that the defendant possessed 
some immoveable property within the original jurisdiction of 
the High Court, procured the decree to be brought back to 
that Court; and, on the 15th September 1880, obtained the pre­
sent rule, calling on the defendant to show cause why the decree 
should not be executed.

Mr. T. A. Apcar now showed cause and contended, that if 
S. 230 of the Civil Procedure Code applied to tMs application for 
execution, the application was barred, inasmuch as more than 
twelve years had elapsed from the date o f the decree, and no 
fraud or force had been shown on the part o f the judgment-debtor 
to prevent the execution df the decree within that time f see
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1880 cl. (« ), S. 230. That was the only exception in that section
A bhootosh  which could apply under the circumstances of the present case,

and that exception did not apply hei’e. But if  s. 230 does not 
application is barred by art. 180, sched. ii o f A ct X V  

OHATTBiiJEK of 1877, wliich pvovides a period of limitation of twelve years 
from the time when the right to enforce the decree accrued. 
There were several provisions, two of which, it would be con­
tended, were applicable here, as giving a fresh period from which 
the twelve years could be calculated,-—name.ly, that the decree 
had been revived, or some part of the money secured by the 
decree had been paid or the debt acknowledged j but it is sub­
mitted there has been no revivor o f  the decree in the sense 
intended. The order of the 18th September 1869 was merely 
a continuation of the proceedings, and did not give a fresh point 
from which limitation could be computed, nor has there been 
any such payment as to give a fresh period of departure. It is 
submitted the payment contemplated by the proviso to art. 180 
is a voluntary payment by the judgment-debtor or any oue 
representing him, and not a payment enforced by execufcion-pro” 
ceedings: no acknowledgment of the debt has been given. Th& 
present application for execution, is therefore barred,

Mr. Kennedy (with him Mr. Bomierjee)y in support of the 
rule, contended, that there had been both payment and revivor 
within the meaning of art. 180 of Act X V  of 1877. A ny pay­
ment would be sufficient, and the plaintiff has admittedly re­
ceived a portion o f the debt since taking out execution. 
[W h ite , J.—  That was not a payment, but an exaction.3 But 
even if this is not sufBcient, there has been a revivor of the de­
cree by the order of the 18th September 1869. That was an 
order made after more than a year from the date o f the decree^ 
and must be taken to have been made under the then existing 
procedure, namely, ss. 215 and 216 of A ct V I I I  of 1859. Now 
those sections were merely an express enactment continuing the 
procedure by scire facias as it existed in the Supreme Court 
as part o f the law of England, That 1-aw is laid down in 
Tidd’s Practice, vol. ii, p. 1103, which shows that oue of the 
oasesi a which writs of scire facias were issued was where

SOS THE INDIAN LAW EEPOETS. [VOL. f t



Judgment was more tlian a year old, in which case the jutlgmenfc- ŝso
creditor had to cause the writ to be issued, calling on the debtor 
to show cause why execution should uofe be allowed. There v.

. . . .  -  ^  , DoOPvGA.were two cases lu which writs ot scire facias were in general chubn 
use; the other being where the judgment-debtor was dead. W ith CHAxrEEjEE. 
respect to a writ issued after the death of the judgment-debtor, 
it was held that it created a new right and was not a mere con­
tinuation of the suit— Farrell v. Grleeson (1) and Farran v. Beres- 
ford  (2). These cases were afterwards cited before the Privy 
Council ia Ireland in In the matter of Blake (3) and Griffin v.
Blake (4), where the question was, whether there was any dis­
tinction between the effect o f a writ of scire facias issued after 
the death o f the debtor, and one issued because the judgment 
was more than a year old ; and it was there held there was no 
distinction, and that the latter equally created a new presenfc 
right to receive the debt. What was meant by a revivor is 
shown too in Fitzherbert’s Katura Brevium, p. 266. Without 
this procedure the judgment could not be enforced. This then 
was the procedure in force in the Supreme Court in 1859, when 
the Civil Procedure Code and the Limitation A ct o f  that year 
were passed. Ifc is submitted that the Legislature intended to 
substitute the procedure laid down in as. 215, 216 of the former 
Code for the proceeding by scire facias, and that the effect of a 
notice under the latter section should have the same effect as the 
issue of the writ. The words used in s. 19 of the Limitation 
A ct of 1859 have been continued down to the present time—see 
art 180, sched. ii o f A ct  X V  of 1877; and the procedure in 
ss. 215, 216 of A ct V I I I  o f  1859 is continued in ss. 245, 248 
o f  Act X  o f 1877. [ W h i t e , J. —  There is nothing about 
revivor in s. 248 o f the Civil Procedure Code. Does the taking 
proceedings under s. 2 i8  have the effect of reviving the decree, 
notwithstanding that omission ?] It is submitted it has j the 
notice gives a new right, just as the scire facias  did. The Civil 
Procedure Code was passed prior to the Limitation A c t ; so, 
supposing there is an error, the latter A ct should guide the Court.
[ W h i t e , J .— Section 230 of the Code seems to prohibit the

(1) 11 CL and Fin,, 702. (3) 2 Ir. Cb. Eep., 643.
(2) 10 Cl. and Fill., 319. (4) Id., 645.

VOL. VI.] CALCUTTA SERIES. 507



l6Sfl Court altogether from e!!fcer(;aiiiing the application.] As to 
.•\t<Hn,ars;'5 S. 230 of the Procedure Ctnle of 1877 ifc is submitted it does not 

apply. Act X  of 1877 does Bot apply to “  any proceedings after 
f'-Vifr'c d'jcree that may have been cctinmenced and were still pending'’ 

C:uATTi;i:,.-Ei:. the 1st October 1877, when tlie Act came into force ; see s. 3 
afc amended by Act X I I  of 1879. This section was altered ou 
recount of the Full Beuch ruling in Run jit  Singh v. Mekerban 
Kuer (1). These proceedings were prior and pending at tluit time. 
Besidesj s. 230 says, that the prior application must have been 
miuie under that aectiou^ otherwise the section does not apply. 
[V /h itk , J . — It waa made lunler the })rovisiona of tlie theu 
Code of Civil Procedure, which were to the same effect as s. 230._ 
The words are express “  under this section,” not under 
the Procedure Code,” which would have been probably used 
if the intention of the Legislature had been other than I 
contend it was. As to fraud on the judgment-debtor’s part, it 
is submitted that las saying his property was debutter amounted 
to fraud ; it was really concealing his property. [ W h i t e ,  J .~ - 

I can’t say he had no ground for saying so. Two Courts decided 
ill his favor.

Mr. T. A. Apcar was allowed to reply. •— The proviso in 
s. 3 of Act X  of 1877 does not apply. This proceeding had 
not commenced, nOr was it pending, before 1st o f October 1877. 
Wiiut was pending was the proceeding in execution against the 
(hhutter property, which has been satisfied. Though the Limi­
tation Act received the assent of the Governor-General subser' 
ijuently to the Civil Procedure Code, yet both Acts came 
into force together. The means by which execution is to be 
obtained is the Civil Procedure Code alone, and the Court is 
bound by the words of that Code. If it was intended to intro­
duce the writ of scire facias into the Code of 1859, the intention 
would have been made clear. Tiie introduction of the word 
** revive” in the Limitation Act may well have been to exclude 
the writ ot scire facias, inasmuch as that writ had been done 
away with by the Common Law Procedure Act of 1852. It is 
submitted that s. 230 of the Code of Civil Procedure is not

(I) 1. L. II., 3 Cak,. G6‘2.
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liittiteil to cases in which a previous application has been made __^so__
iimler that sectioiij but is applicable to the present case. [Mr. Asi^yi’osH
Kenneth} referred to Btjrnddi Suhhareddi v. Dastippa Ran (1), f,
Sokan Lul V. Karim Bulish (2), auJ Rum K  is hen v. Sedhu (3)j, 
to alunv that unless a previous application has beeu made under GHA.xTEajm 
s. 230 that section does uot apiily.]

Cur. adv. milt.

W e it e , J. (after stating t h e  facts as above, c o b tiaiied)
Tlie decree is more than twelve years old, and as such execu­
tion would be barred under art. 180, soiled: ii 'o f'th e  Tndiaii 
Limitation Act, 1877. But Mr. Kennedy, for tlie plaintiff, has 
conteiuled with much ability and learning, that the order o f this 
Court of tlie 18th o f September 1869 was a revivor o f the 
decree within the meaning of tiie proviso attached to the fore­
going' article, and wdiich is in these words, provided that when
the judgment or decree has been r e v i v e d ........................... the
tw elve years shall be computed from the date o f such revival, 
or the latest of such revivals.”

The petition does not state how the order of the 18th of 
September 1869 came to be made. But it was made long 
after the Code of 1859 had been applied to this Court on its 
Original Side. It also appears to have been the first order for 
execution which issued upon the decree, and to have been made 
after the lapse o f more than a year from the date of the decree; 
so I must take the order to have been made under ss. 215 and 
216 of tlie Code of 1859, and, therefore, after notice to the 
defendant to show cause why the decree should not be executed 
against him.

The corresponding sections to those in the Code of 1877 are 
8s. 245 and 248, t!»e hitter o f which enacts that notice to show 
cause must is s u e ,i f  more than a year has elapsed between the 
date of the decree and the application for its execution.’^

Iri neither of the Codes is an order for execution made 
after notice under these foregoing sections, described as 
reviving the decree. The question is, whether it has that effect^
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ISSO and is wliat the Legislature had iu mind when it speaks in
A shootosh  the present Limitation Act of the revival of a decree.

The proviso iu questiou is a transcript of one iu the repealed 
Limitatiou Act of 1871, and iu  tracing back to its source, the 

Chaxteiuee. language used in the proviso, we find the words first used iu 
s. 19 of Act X I V  o f 1859, which enacts, that “  no proceeding 
shall be brought to enforce a judgment or decree of a Court 
established by Royal Charter but within twelve years from the
decree, unless iu the toeantime such decree shall have been duly
revived......................and iu such case no proceeding shall be
brought to enforce the decree but within twelve years after 
such revival or the latest of such revivals.”

This was the first Limitatiou Act of the Legislature of India 
which applied to the Chartered Courts at the three Presidencies. 
Iu 1859, these Courts were governed by their own procedure. 
I t  was part of that procedure that execution could not issue 
upon a judgment more than a year old without suing out a 
writ o f scire facias against the defendant. The 195th of the 
repealed rules o f 1851 on the Plea Side of the old Supreme Court 
o f Calcutta recognises the procedure to be such.

The writ of scire facias was introduced into the Chartered 
Courts from the English law, and that law governed its opera­
tion and effect. By the common law of England, in the case of 
judgments in personal actions, if more than a year and a day 
passed without execution, the plaintiffs only remedy was an 
action of debt upon the judgment. The Statute of 'West­
minster the 2nd, 13 Edward I, c. 45, gave the plaintiff the alter­
native remedy of suing out a scire facias (4 Comyn’s Digest, 
Title Execution, A . 4 and I. 4>; Tidd’s Practice, p. 1102). The 
effect of an award of execution in pursuance of the scire 
facias was to revive the judgment. It is so stated in Tidd’s 
Practice, p, 1103; and the point is placed beyond controversy by 
Farrell v- Gleeson (1) and In the matter o f  Slake (2), before 
the Judicial Committee of the Privy Council in Ireland. 
These cases decide that scire facias upon a judgment is not a 
mere coutinuatiou o f a former suit, but creates a new right. 
It would appear from Tidd’s Practice, p. 1106, citing a case 

(1 )1 1  01. and Fin., 702. ( 2) 2 Ii-. (jk. Eep., 643.
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from 2 SalkeU, 598, that although subsequent writs o f  scrre W80 
facias  may be taken out, and it may be necessary to take them -̂ sHm̂ TosK 
out, it is the first sczVe facias which revives the judgment. Ifc c. 
is uimecessary, however, to determine in this case how that may caum  
be, as the first order for execution in the present case is less Chatterjeb, 
than twelve years old.

There was then, at the date when the Limitation A ct of 
1859 came into force, a proceeding in the Supreme Court 
which had unquestionably the effect of reviving a judgment.
This proceeding has since been displaced by a new proceed­
ing, which in substance is the same as the old proceeding. It; 
commences with a notice to show cause why the decree should 
not be executed, and terminates with an order for executions 
which is tantamount to the award of execution under the scire 

facias. Inasmuch as the Legislature has, notwitlistandiog the 
change in procedure, retained in tlie present Limitation Act the 
language of the Act of 1859, and prescribed a fresh point of 
departure for the twelve years in the case of a judgment that 
has been revived, and inasmuch as I  am bound to give effect, if 
possible, to every part of the language of the Legislature in the 
Limitation A ct, I  must hold that an order for execution under 
the Code made after notice to show cause has, on the Original 
Side of this Court, the same effect o f reviving the judgment as 
the scire facias had.

It is contended for the defendant that though the order of the 
18th of September 1869 may have revived the judgment, I  am 
precluded from granting the present application by that part of 
s. 230 of the Code now in force which prohibits this Court from 
granting, except under certain circumstances, a subsequent appli­
cation where the decree is more than twelve years old.

Section 230 o f the Code, as it stood when the Code was 
passed in 1877, prohibited the granting of a subsequent- applica­
tion for execution of a decree more than twelve years old, un­
less the Court was satisfied that due diligence had been used 
to obtain satisfaction under the previous order for execution.
As the section now stands, amended by the A ct o f 1879, it 
prohibits the grant o f a subsequent application, no matter what 
diligence may have been used̂  unless the judgment-debfcor has, by
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]8Sf> franil or forc<', prevented the decree from being executed within
AftnooTog-H the twelve vears. The ooDsecmence is, that i f  from the mere 

B u t t  . . . " . . . i  t ,  ^
r. mipecimwsify of the jadgm ent-debror a decree remains uns.-itis-

lied for tweh^e years, no further order for execution can be made.
Ciux'm;jEE. fraud or force lias been found to exist in the present ease, 

but Ml". Kennedy ari^nes that this part of s. 230 only applies 
where the previous ap[)licatiou for execution was actually made 
under s. 230, and not wdiere, as here, the previous application 
was made uudei'the Code of 1859. The language employed in 
s. 230 is this, Where an application to execute a decree has 
beCMi made under this section and grunted, no subsequent appli­
cation to execute the same decree shall be granted after the 
expiration of twelve years, &c.”

The natural meaninw o f the foregoing language is, that the 
previous application must be one made under s. 230. Mr. 
Kennedy has cited the cases of Byraddi Suhhareddi v. Das~. 
sftppa Ban (1) and JRam J{?ske?i v. Sedhu (2 ), in wliicb these 
Courts considered that the restriction upon the subsequent aitpli- 
c at ion only applied where the previous application had been 
made under s. 230. The effect of thia new provision in s. 230 
ia to cut down the rigiit o f si judgment-creditor to procure 
execution to issue upon an unsatisfied judgment.

I asn of opinion that the restriction does not affect the present 
application, and that, consequently, I am not prevented from 
making this rule absolute.

When the case occurs of a subsequent npplication for execu­
tion after the grant of a previous application under s. 230, a 
somewhat difficult question may arise how to reconcile the 
language (vf that section with the proviso in art. 180 o f sched. ii 
of the Limitation Act of 1877 ; but it is unnecessary now to 
jn’onouiice any opinion upon the point.
■ The rule will be made absolute with costs, and execution will 
issue for the balance remaining due under the decree.

Jiule absolute.
Attorney for the plaintiff: Mr. Heclile.

Attorneys for the defendant: Messrs. Ghose and Bose.
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