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suit or further order of this Court. Rutnessur to be ab liberty
to take the amount out of Court on furnishing security to the
satisfaction of the Registrar. He will bave his costs of showing
cause against the rule.
Rule absolute.
Attorney for the plaintiffs : J. Remyfry. '

Attorney for the defendant Rutnessur: Baboo Troyluckonauih
Roya. ‘

APPELLATE CRIMINAL.

e

Before Sir Richard Guarth, Kt.,‘C’}zief Justice, and Mr, Justice Field.

In THE MATTER OF THE PEriTioN or THE LEGAL REMEMBRANCER.
THE EMPRESS v, NOBO GOPAL BOSE.*
Transfer of Criminal Cuse to another District—Criminul Procedure Code

(X of 1872), s. 64— Grounds necessary to oblain Transfer when appli-
cation is opposed by Accused.

Before the transfer of a case from one Criminal Court to another can be
made, in cases in which the accused objects to .the transfer, the prosecution
must bring forward the very best evidence to prove that a fair trisl caunot be
had in the district in which the case is ordinarily triable,

TeIs was an application for the transfer of a criminal case
under s. 64 of Act X of 1872, | |
On the 19th November 1880, the Crown obtained a rule call~
ing upon the accused to show cause why the case should not
be transferred from the Court of Burdwan to Hooghly, or to
such other district as the Court might direct.
~ The grounds on which the rule nis? was obtained were set
out in an affidavit of Mr. Stevens, the District Magistrate of
Burdwan, and were to the effect that he had been informed, and:
believed, that the case was causing considerable excitement in
the district ; that the prosecutor and one- of the accused were
‘persons of influence in the locality ; and that most of the inha-
bitants of the district had their sympathies enlisted on one side
or the other. | ‘
- The rule came on for hearing on the 7th December 1880.

* Criminal Rule, No. 31 of 1880, ugainst the ovder of C. C. Stevens, Esq.,
Distriet Magistrate of Burdwan, dated the 30th November 1880, - -
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Mr, M. P. Gasper appeared to show cause against the rule.
The grounds set out in the affidavit of Mr. Stevens (who has only
lately been appointed the Magistrate of Burdwan) are insuffi-
cient; his statements are all based on information and belief;
and in no one instance is the name of any informant given.
My client, in his affidavit, states that he has little or no iuflu-
ence in Burdwan ; that he had, under an order of Court, sum-
moued thirty-two witnesses, and had been compelled to deposit
300 rupees in Court for the expenses of their attendance, and
that the greater portion of such witnesses lived in Burdwan itself,
and that if the case is transferred, he would be put to great
expense ; that out of the 290 jurors on the jury list of Burdwan,
he is only intimately acquainted with at most fourteen, and
entirely unacquainted with 180 others. There is further ne
precedent in any of the reports which admits of a transfer on
the grounds put forward by the Crown, They have numerous
safeguards against the grounds they rely on.

Baboo Jugodanund Mookerjee in support of the rule.

Tt neJudo'ments of the Court (GARTH. C. J., and Fieup, J.)
were as follows :—

GartH, C. J.—I think that this rule should be discharged.

- It was granted at the instance of the Liegal Remembrancer
calling upon Nobo Gopal Bose and the other prisoners to show
cause why the case agaiust them, which now stands for trial in
the Sessions Court of Burdwan, should not be transferred to
Hooghly or to the 24-Parganas, or to some other jury dis-
trict, upon the ground that a fair trial is mot likely to be
obtained at Burdwan.

The affidavit in support of this rule was made by Mr.
Stevens, the District Magistrate of Burdwan, and it is certainly
couched in very general terms, :

. Mr. Stevens says, that he has been credibly informed, and
believes, that the case is causing considerable excitemeat in the
district ; that the prosecutor, and the prisoner Nobo Gopal Bose,
are persons of influence in the locality ; and that most of the
ivhabitants of the town of Burdwan and its neighbourhovodz
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have their sympathies enlisted on one side or the other. But
he does not tell us from what sources his information is derived,
nor, except in very general terms, the grounds of his belief.

But we were nevertheless induced to grant the rule, because
having regard to the allegations in the affidavit, we thought it
extremely probable that both sides might wish to have the case
tried elsewhere, and that it would be at least as desirable for
the prisoners as for the Crown that the trial should not take
place at Burdwan. |

It now appears, however, that all the prisoners, and espe-
cially Nobo Gopal Bose, object very strongly to the transfer,
both upon the ground of expense and otherwise ; and it there-
fore becomes our duty to determine whether, under the circum-
stances disclosed in the affidavits on either side, we are justified
in removing the case from the Court where it is legally triable,

I am clearly of opinion that before we transfer a criminal
case to another district against the wish of the accused party,
we ought to require the very best evidence that a fair trial
caunot be had, or in other words, that the jury cannot be trusted
to do their duty impartially.

Now, as I said before, Mr. Stevens’s affidavit is very general
in its Janguage. It seems that he himself has only been in the
district about three months. He does not tell us what are his
sources of information or the grounds of his belief, and it may
be, a8 Mr. Guasper has suggested, that he has acted upon the
report of the Police, who may be desirous of having the case
tried in another district. ,

On the other hand, we have an affidavit from the prisoner
Nobo Gopal Bose, in which he says, in the first place, that he has
made arrangements for the trial at Burdwan, and incurred con-
siderable expense in so doing; and in the next place he says,
that there are upwards of 290 jurymen in the district of Burd-
-wan, that with at least 180 of those persons he is not acquaint-
ed, and that to the best of his belief he does not know any one
who 1s acquainted with them ; and lastly, he directly contradicts
the statements of Mr. Stevens as to the case having caused any
public excitement. ,

Then we must also bear in mind, in dealing with applications
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of this kind to transfer a case from one district to another, that
there are many safeguards in this country against any undue
bias on the part of the jury.

In the first place, there is the right to challenge any of the
jurymen who are known to be partizans of either party, if there
is any real ground for supposing that they are likely to be
unduly biased.  Then another safeguard, as Mr. Gasper
very properly observes, is, that the Judge may, if he pleases,
disregard the verdict of the jury altogether, and there is also
the High Court as a last resource in case of any miscarriage of
justice. .So that there is less reason here than there might be
in England for transferring a case for trial to another district,
upon the ground that an 1mpmtml jury is not likely to he
obtained.

If, thevefore, the Crown considers it desirable that the trial
should take place elsewhere, the application should have been
made upon much more cogent grounds and better materials
than those which we have now before us, and we cannot accede
to the suggestion of the learned Government Pleader, that we
should postpone our decision upon their rule, in order that
some fresh materials may be obtained.

I should also add, that if I had more doubt about the matter
than I have, I confess that what we have just now heard from
my learned brother, and from the Government Pleader, would
have influenced my mind very materially. We are informed
by the Iatter (although he has had a large experience in this
Court for many years) that he is unable at present to mention a
single instance in which such a transfer in a criminal case has
been made. And my learned brother, who, we all know, has
had a very large experience in the mofussil Loth as a District
Judge and a Magistrate, does not remember any case of such a
transfer, although in many iustances criminal trials have been
held under circumstances which have caused considerable public
excitement,

The rule must, therefore, be diseharged.

Fraup, J.—1I concur in thinking that this rule should be dis-
charged.
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This is an application, under s. 64 of the Code of Criminal
Procedure, to have a criminal trial before the Court of Sessions
transferred from the Burdwan District to the district of Hoogh-
ly, Howrah, or the 24-Parganas.

The grounds upon which such a transfer can be made under
s. 64 are—(1) that it will promote the ends of justice, or
(2) that it will tend to the general convenience of the parties or
their witnesses.

Now the second ground may be disposed of at once, for in
the present case it is not attempted to be shown that the transfer
of the trial from Burdwan will tend to the convenience of the
parties or witnesses, while on the part of the accused, it is
strongly urged that the transfer, if allowed, will cause consider-
able inconvenience and expense to him in procuring the attend-
ance of the witnesses whom he wishes to call for the defence.
Then as to the first ground it appears to me that, in order to
obtain such a transfer, there should be shown to this Court
something more tangible and something more definite than is
disclosed in the affidavit made by Mr. Stevens. 1t may be
that this gentleman entirely believed what he has stated in his
affidavit, and I have no doubt that he did believe it. But what
he has stated is stated not upon his own personal knowledge,
but upon his belief and upon information received from third
parties, who are not mentioned, and as to whose means of know-
ledge or good faith we have no means of forming an opinion.

I think that this affidavit, unsuapported by other matter, even
under the system of criminal law in force in England, would
be considered insufficient ; and I think thas in this country it is
ex majore vi insufficient, and for this reason. The system of
criminal law in force in India differs in three essential respects
from that in force in England. In the first place, the jury must
not necessarily be agreed in the verdict. The verdict of a
majority is sufficient. In the second place, the accused must
not necessarily be acquitted, if the jury or the majority of them
find him not guilty. The Sessions Judge can, if he differs in
opinion from the jury, refer the case for the consideration of the
High Court, and it has been decided that upon such a reference
the High Court can consider the case as well upon the facts as
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upon the law, In the third place, the Local Government, if dis-
satisfied with the verdict of acquittal, can appeal against it to
the High Court.

Having regard to these essential points of difference between
the law in India and the law in Xngland, it appears to me that,
in order to succeed in an application of this nature when
opposed by the person committed for trial, at least as strong a
case should be made out in this country as in England, and
speaking for myself, I should say a stronger case.

It may be observed that in the affidavit upon which this rule
was granted, it was stated that Giridhari Mohunt, upon whose
prosecution the accused have heen committed, has a strong
party in Burdwan opposed to Nobo Gopal, accused, while Nobo
Gopal has influence with persons opposed to Giridhari. It
therefore appeared quite possible that Nobo Gopal would him-
self wish to be tried in another district; but as he desires to be
tried at Burdwan, and is willing to risk the influence of Giri-
dhari being exerted against him, an order for the transfer of
the trial can be made only if we are satisfied that Nobo Gopal
may, or may be able to, exert his influence with the jury soasto
defeat the ends of justice, and of this I am not satisfied on the
affidavit, which is the only evidence before us. I concur in
discharging the rule.

Rule discharged.

Before Sir Richard Garth, Kl., Chief Justice, and Mr. Justice Field.
THE GOVERNMENT ». KARIMDAD.*

Penal Code (Act XLV of 1860), s. 211—Prosecution for making a False

Charge— Opportunily to Accused to prove the Truth of Charge.

Before a person can be put upon his trial for making a false charge under
s. 211 of the Penal Code, he must be allowed an opportunity of proving the
truth of the complaint made by him ; and such an opportunity should be

afforded to him, if he desires to take advantage of it, not before the Police, but
before the Magistraie.

#* Qriminal Reference, No. 198 of 1880, from the order of A. Manson, Esq.,
Officiating Magistrate of Chittagong, dated the 20th November 1880.



