
1880 I  think, therefore, that the parol evidence was inadmissible, and
JuGTAiTTJND tliut 118 til8 defeucG Bntlrelj rests upou it, the plaintiff is entitled

M i s s e e  ,
1,. to a decree.

The plaintiff will be entitled to Ms costs in both Courts.

M i t t e e ,  J .— I  concur in this decision. I  do not think it 
necessary to decide the question -whether the defendants are 
entitled to prove the parol agreement upon •which they r e ly ; 
because, assuming that they were so entitled, it was shown in the 
course o f  the argument that the plaintiff has discharged tiie 
obligation imposed upon liim by  tliat agreement.

Appeal allowed.
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Before Mr. Justice Tottenham and Mr. Justice Maclean.

1880 MOZHURUDDIN ( D e f e n d a n t )  v .  GOBIND CHUNDER NUNDI
Sept. 15 . (P l^A IN T IT p ).*

Landlord and Tenant—Forfeiture o f  Bolding—Denial by a Tenant o f  Ms
Landlord's Title.

A , avyot with rights of occupancy, in arent-suit brought against him by B, 
the purchaser of an aima (1) mehal, denied fchs exislence of the relationship 
of landlord and tenant between himself and S , on the ground that the lands 
occupied by him were not included on the aima mehal purchased by JB. B's 
I’ent-suit having been dismissed for faihare of evidence on this point, B  after­
wards brought a regular suit to evict A, and for mesne profits. Held, that A, 
by denying the title of B, in the rent-stiit, thereby forfeited his rights of 
occupancy, and^became liable to eviction.

T h is  was a suit instituted by the plaintiff Gobind Chunder 
Nundi to evict the defendant Sheikli Mozhuruddin, a ryot with 
rights of occupancy, from certain lands comprised within the 
boundaries of the aima m ehal Pilshua, the purchased property

Appeal from Appellate Decree, No. 1829 of 1879, against the decree of 
C. D. Field, Esq., Judge of East Burdwan, dated the 6th May 3 879, modify­
ing the decree of Baboo Janokinath Mookerjee, Munsif of Cutwa, dated 
the 31st January 1879,

(1) ^m a.—Land granted by the charitable uses in relati(ra to Maho- 
Mogul Government, either rent-free medanism. Such tenures were recog-, 
or subject to a small quit-rent, to nised by the British Government as 
learned or religious persons of the hereditary and transferable.— WHsotCs 
Miihomeclan faitb, or for rcHgious and Glossary.
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of tlie plaintiff, and for a declaration tliat the occupaucy- 
riglits of the defendant were forfeited, on the ground that, iu a 
rent-suit which had been previously instituted by the plain­
tiff against the defendant, the defendant had falsely denied 
the title of the plaintiff. The plaintiff also claimed mesne 
profits

It appeared that the plaintiff was the purchaser of the aima 
mclial Pilshuji, at an auction-sale for arrears of Government: 
revenue, and had obtained formal, but not actual, possession in 
June 1875. It was proved that the lands in dispute were included 
in the plaintiff’s purchase; that the defendant had been iu occu­
pation of theui as a ryot with rights of occupancy for a period of 
more than thirty years, and had paid rent to the former proprie­
tor of the aima tnehil, but had not, since the plaintiff’s purchase, 
paid any rent to him. It  was also ]>roved that, in 1877, the 
plaintiff had sued the defendant for rent in respect o f these lands; 
that in such suit the defendant had denied the plaintiff’s title, 
alleging that the lands occupied by him were not included in 
the plaintiff’s mehal, and that, in consequence of such denial, the 
suit was dismissed.

Upon these facts the Court of first insftanoe held that the 
plaintiff was entitled to a decree for mesne i^rofits for a period 
o f three years, but not to evict the defendant, as the denial o f 
the plaintiff’s title by the defendant in the former suit might 
have been occasioned by mistake oa his part.

From this decision the plaintiff appealed to the Judge o f East 
Burdwan, who, on the 6(li May, gave the following judgm ent;—

I think there can be no doubt that the defendant beino- wellO
aware of the plaintiff’s title, denied it in the rent-suit. Now, 
♦a tenant who denies his hmdlord’s title, and sets up an adverse 
title, is liable to be evicted. The Munsif says that ‘ this 
might be that he coissidered the lands are lakheraj and not 
the aima sold to the plaintiff,’ and it is argued before me 
that the defendant was misled by the former proprietor of the 
aima, who also held lakheraj lands. Now, if  this had been 
pleaded and proved, if  it had been shown that the defendant,, 
liaving made reasonable enquiries, was misled b j  the former 
aimadar, the Court might perhaps take this plea into coiisi-'
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deration. But I do not find that any such plea was set up before 
the Muiisifj and indeed no one appears to have thought of it 
until the Munsif suggested, without evidence, that this was 
so. I think, therefore, that the plaintiff is entitled to evict the 
defendant.”

From this decision the defendant appealed to the High Court.

Mr. G. Gregory and Baboo Omanath Bose for the appellant.

Baboo Bam Chand Mitter for the respondent.

Mr, G. Gregory (Baboo Omanath Bose with him) for the 
appellant.— There have been cases in this country in which it 
was held that a ryot, who denies his landlord’s title, forfeits his 
tenure; but those decisions seem to have followed English cases. 
In England a tenant forfeits his tenure because that is the com­
mon law of England, buc the whole of the law of landlord and 
tenant in this country is comprised in Beng. Act V I I I  o f 1869, 
and. as the Legislature have not thought it proper to insert the 
provision in that law, the Courts are not competent to import into 
it a penal provision of that nature. In the previous cases here, it 
seems to have been assumed that the law here allows a forfeiture, 
la  Mahomed Basiroollah Bhoonia v. Ahmed Ali (1), Mr. Justice 
Dwarkanath Mitter says: “  It seems to me that it is by no 
means a settled point of law in this country that the denial by the 
tenant of the landlord’s title worka a forfeiture of the tenancy,” 
In Sutyahhama Dassee Vt Krishna Ghunder Chatterjee (2 ), your 
Lordship, Mr. Justice Maclean, took precisely the view I am now 
contending for, but the decision was, on appeal under tlie Letters 
Patent, reversed. But the aecoiul decree turned on entirely 
diiferent grounds, wliich do not exist in this case. I submit it is 
iiltrd vires of the Courts to establish a petial law o f  this nature 
without legislative authority. A  reference to a Full Bench 
would, I submit, be a proper order to make in this case in 
order that the question may be raised and decided. Even 
in some of the cases decided here, it is said that the Courts, 
both here and in England, always lean strongly against

(1) 22 W. K., 448. (2) Ante, p. 55.
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a forfeiture:”  Sreemutty Ahullya D elia  v. Bhyriih Chunder 1880___
Pattro (1). MozHtTH- ̂  ̂ -UDBIS

■V

Bilboo Ram C1mv7i Mitter for the respoiuleiit was not called 
upon. 2TUS-DI.

The judgment of the Court (T o t t e n h a m  and M a c l k a n ^
J J . ) wus delivered by

T o t t e n h a m , J .— The point pressed upon us by the learned 
counsel for the appellant is, that there is notliing in the law o f 
this country warranting forfeiture of ids holding as the penalty 
o f denial by a ryot o f liis landlord’s title.

The lower Appellate Court has decreed the defendant’s 
(appellant’ti) eviction for denyiug the phiiiitiif’s title, though well 
aware of it.

There are numerous reported cases in which this Court has 
affirmed similar decrees passed under the same cireurastances^ 
and t!>ere being no contrary ruling, we think that we are bound 
to follow these decisionsj notwithstanding that the learned counsel 
has contended that the.point was never really raised and decid­
ed in these cases, but that it was assumed that denial o f the 
landlord’s title rendered the tenant liable to be evicted. W e  
are not at present prepared to take the opposite view, and to 
refer the case to a Full Bench. W e may observe that the doc­
trine of forfeiture is not entirely unknown to the law o f land­
lord and tenant in Bengal, for s. 38 of Beiig. A ct V II I  of 1869 
distinctly provides for it in the event o f the Collector being 
unable, from the uouattendance of persons holding tenures and 
under-tenures, to ascertain them at the measurement o f any 
lauds under that section.

In the present case, we think we are supported by authority, 
and dismiss the appeal with costs.

Appeal dismissed.

(1) 25 W . K ,  146.


