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1880
E m p iie ss

V.

SCTKKER
Gopja.

The opinion o f the High Court ( G a r t h ,  C. J ., and M ac- 
l e a n ,  J.) was as follow s:—

G a h t h , C. J .— W e are o f  opitiion _ that tlie conviction o f 
Shuiiker Gope, for an offence under s. 411 of the Penal Code, is 
legal, and that we sluuild not interfere, Shiinlcer Gope confessed 
to having stolen cattle in the kingdom of Nepal, and he was 
found in po?sei?sion of them in British territory. Section 66 of 
the Criminal Procedure Code, illustration (b), lays down, that a 
charge o f receiving or retaining stolen goods may be inquired 
into and tried, either in tlie district in which the goods were 
stolen or in any dlstvict iu which any of them Av er e  at any 
time dishonestly received or retained.”  ISTow the theft having 
occurred beyond British territory, the prisoner could not be tried 
for that offence in our Courts, SQe Re_q. v. Adioigndu (1), but 
the present case seeuis to be very sinnliar to one reported iu tiie 
Indian Law Reports, v. Lahki/a Govind (2 ) ; and there
fore we think that the conviction may be sustained.

It is unnecessary for us to say anything on the question of 
extradition ; that matter will be dealt with by the local authori-

n
ties under the orders o f Government.

Conviction upheld.

1880 
Oct. 7.

Before Sir llichard Oarth, Ki., Chief Justice, and Mr. Justice Maclean.

I n th e  m a tte r  o f M U TTT LALL GHOSE and otheks.*

Criminal Procedure Code o f  1872), us. 471, 467, \2Z—Iristilution
of Ci'iiniiial Prosecution, pending Appeal in Cioil Court.

If, iu tlie coarse of a proceeding;, either civil or criminal, a Judge or Magis
trate fiiuls clear groiiml for believing tliafc either the parties to the proceeding 
or tlieir witnesses h;ive committed per)iirj or any other offence fi«aiiist pnbiio 
justice, be is justified in direetinn; criminal proceedings ajjaiiist such person 
under s. 471 of the Criminal Procedure Code without any further enquiry than 
that which he has already held in his own Court.

* Criminal Motion, Fo. 19 of 1880, against the order of J. P. Grant, Esq., 
District Judge of Hooghij, dated the oth August 1880.

(1) I. L. R., 1 Mad., 171. (2) I. h, R., 1 Bora.j 50.



As a matter of discretion and propriety, it is riglit for a Court, before com- ISSO 
mitting a person on a ctarge of perjury upon Iiis own ■uneontradict.ed state- 
menfe, to await the bearing of the appeal, where aa appeal is pending', in the MA.TTEiioy 
ease la which he is charged with such perjury.

In this case tlie District Judge o f Hooglily ordered a prosecu
tion to be instituted against Mutty Lall Ghose, Earn Kumar Miin- 
dle, Becharam Roy, and Heroo Lai Ghose for forgery and peijuiy 
in a civil suit, under ss. 467, 471,193 of the Criminal Procedure 
Code.

An application was made to the High Court on behalf of the 
accused, that the criminal proceedings might be stopped until 
the appeal in the civil suit was heard.

Baboo Jiiggut Chwider Banerjee, for the petitioner, contend
ed that the order of the District Judge should be set aside, 
or at least stayed, and that the Judge should have issued a 
rule calling on the petitioners to show cause Avhy they should 
not be prosecuted under s. 471, before the proceedings were 
actually instituted.—  The Queen v. Baijoo Lall (1).

The judgment of the Com’t (G a r t h ,  C. J., and M a c le a h , J.) 
was delivered by

G a r th , 0. J.— We think that there is no ground either for 
setting aside or for staying the criminal proceedings.

We consider that the Full Bench decision of this Court in I n  
the matter of the Petition o f  Bam Prasad Hcczm (2) is a direct 
authority for the position, that where criminal proceedings 
have been instituted by a District Judge against the parties or 
their witnesses in course of a civil suit, the High Court has no 
power to stay those proceedings until the decision of the Judge 
in the civil suit has been heard upon appeal.

As regards the other point, we think that the ruling o f the 
Court in the case of The Queen v. Baijoo Lall (1) has been 
somewhat misunderstood. It seems to be supposed from that 
ruling, that a Court, either civil or criminal, which has 
heard a case tried, has no right to institute proceedings under

(1) 1. L. E., 1 Calc., 450.
(2) B. L. R., Sup. Vol., 426; S. C., 5 W. E., Mis,, 24.
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1880 g. 471 of the Criminal Procedtire Code against any of tlie parties
In t h e  concerned in the suit, without first holding an enquiry, and 

Mutty Lall calling upon those parties to show cause why such proceedings 
G-hose. slioTild not he taken.

We think that this is clearly a mistake. K, in the course of a 
proceeding, either civil or criminal, a Judge or Magistrate finds 
clear ground for believing that either the parties tc the proceed
ing or their witnesses have committed peijury, or any other 
offence against public justice, he is justified in directing crimi
nal proceedings against such persons under s. 471, without any 
further enquiry than that which he has already held in his own 
Court.

Mr. Justice Macpherson in that very case says distinctly, “ If 
in the course o f the civil trial the Judge has "before him clear 
and unmistakable proof of a criminal offence, and if, after the 
trial is over, he, on consideration, thinks it necessary to proceed 
at once, of course it may be right to do, so.”

There is, therefore, no ground, as far as we can see, for setting 
aside the proceedings in this case, upon the ground that the 
Judge should, before instituting them, ’ have held any other 
enquiry than that which he had already held in the probate case.

At the same time we think that the Judge might well take 
warning from the very excellent advice which is given to Subor
dinate Courts by Mr. Justice Macpherson in the judgment which 
we have been quoting. We do not pretend of course to give any 
opinion as to the merits of this case, but it would certainly seem 
rather rash to institute criminal proceedings in a case where the 
evidence is all one way, and where an appeal is now pending to 
this Court. We think that, as a matter of discretion and propriety, 
the Judge might have waited until the appeal had been heard 
before he ventured to commit the accused for perjury upon their 
own uncontradicted statements.

A p p lica tion  dismissed.
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