
Courts subordinate to its jurisdiction. But tliis circumstance isso

does not affect tlie vitality of its juiisdictioii any more tliaii it Hustno
affects tlie fact of its actual existence. Ciilw-

TJie decision, therefore, of tlie Subordinate Judge, Trhicli pro-
ceeds on tlie apijlicability of s. 6i0  to tlie case before liiin, BnrpEXDuo

. . Kabais
IS, in our opinion, erroneous. Dutt.

That being so, and there being no other section in the Code
under wliicli the order of the Subordinate Judge can be upheld,
we must allow this appeal, and sefc aside the order with costs.

Airimil aUou'eil.
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Before Mr. Justice While and Mr. Justice Field,

IIURROSOON’DARY DASSES a s b  a w j t i i e k  (J u d g m e n t -D e b to k s )  v .  ISSO
JUGOBUlfDHOO DUTT a n d  o t h e k s  ( D j j c r e e - H o l d e r s ) . *  June -2S.

Applicdtioii for Execution of Decree—Res jiicUeatâ

An Older refasiug an appliciition to execu te a decree is not an adjudication 
within tbe rule o f  res Judicata.

Delhi and London Bunk v. Orchard ( 1 )  follow ed.

Buboo xikhil Gkuii.der Sein and Baboo Kashce K ant 8ei% for 
the appellants.

Baboo Biingshi JDJmr Sein  for the respondents.

T h e  facts of this case sufficiently appear in the judgment of 
the Court (W h it e  and F i e l d ,  JJ.), which was deli veered by

W hite, J.—This was an appeal against an order of the District 
Judge of Dacca, dismissing an appeal whicli the appellants before 
us bad preferred ‘ against an. order passed by the Munsif of 
Moonslieegunge on the 23 rd of May 1879.

On the 8til of July 1878, the appellants had procured the 
reversal of an order by which the Munsif had directed execu
tion to issue for the possession o f  certain land under a decree

* Appeal from Appellate Order, ITo. 58 of 1880, against tlie order of 
II. F. Rampini, Esq., Officiating Judge o f  Dacca, dated the 27fcli November 
1879, affirming tlie order of Baboo Jodoo Nautli Dass, Muiisifof Moonshee- 
gunge, dated the 23rd May 1879.

(1) I. L. E., 3 Culc., 47 5 S. C„ L. E., 4 1. A., 127.



18S0 obtained by the respondents. The reversal was procured on the 
H t je k o s o o n - ground that execution was barred. Inasmuch as, before theDARr °

D a s s b e  reversal was obtained, the respondents had been put in possession 
JtjaoTON- Court, it became necesssay for the appel-

DHoo B u t t , lants to apply, and they acco-rdingiy applied on the 23rd o f May 
1879, to be restored to possession. In consequence, however^ 
o f cei'tain prior proceedings that had taken place (to which I 
shall presently refer), the Munsif simply made an order that a 
notice should be served on the opposite^party,—“that is, the res
pondents,— directing them to give up possession. • which order 
the District Judge has confirmed on appeal.

The prior proceedings alluded to are these : Yery shortly 
after the appellants obtained the reversal of the order for the 
execution, they, on the 6th o f November 1878, made a similar 
application to the one that was made in May 1879,— namely, to 
be restored to possession o f the land. The Munsif on that 
occasion, instead of making the order, merely directed, as he did 
on the 23rd May 1879, that a notice should be given calling 
upon the respondents to give up possession. His reason for 
making the order in that limited form was, that he could find 
no section in the Civil Code which directed that, when a decree 
which had been executed is reversed, restitution should be made, 
or which provided any machinery for effecting the restitution. 
The reason is altogether insufficient. There was no occasion to- 
resort to any section of the Code in. order that a first Court 
may give effect to the order o f an Appellate Court reversing its 
own order. It has full authority, and is moreover bound, to exe
cute the order of the Appellate Court; and if, before the reversal, 
anything has been done under its own order, it has full authority, 
and is moreover bound, to undo what has been so done, and to 
put the parties back into precisely the same position as they 
stood in before its own order was made. No appeal was preferred 
by the appellants against the Munsif’s order o f the 6th of 
November 1878; but after waiting some time and not getting 
possession, they again applied to the Munsif to be put into pos
session. The Munsif refused that application (the ground on 
which he did so is not stated); but on that occasion the appel
lants did appeal to Mr. Dickens, the then Judge o f  Dacca.
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Mr. Dickens dismissed tlie appeal, on the ground that it was out ISSO 
o f time, but at the same time made some observations -which the HtjEao^oos- 
present Judge of Dacca thinks that the appellants misunder- DAbSEE 
stood, and which were, that the proper course for the appellants 
to adopt was to apply to have effect given to the order of the 
6i:h November 1878.

The present Judge of Dacca is o f opinion that the suggestion 
made in Mr. Dickens’s order when he dismissed the appeal, was 
a suggestion that the proper way o f carrying out the order of 
the 6th November was to direct the issue and service of the 
notice mentioned in the order. He has accordingly, in that view 
o f the case, dismissed the appeal, which was preferred to him 
against the order of the 23rd of May 1879 ; and he further states 
that, in consequence of the order of the Gth November 1878 
not having been appealed against by  the appellants, it must be 
accepted as final and binding in the matter, and that whether 
it is right or wrong, it is now res judicata.

It is not necessary to consider what Mr. Dickens meant when 
he made the suggestion referred to, because whatever might have 
been his intention, the .appellants, in May 1879, made a fresh 
application to be put in possession of the property, which, in 
our opinion, ought to have been granted, unless the order of the 
6th o f November is properly held to have the effect o f a res 
judicata. It is not clear that the several applications ought to 
be treated as distinct applications to be restored to possession, 
rather than as one continued application; but, talcing them as 
distinct applications, they were in substance applications for tlie 
execution of the Appellate Court’s decree. It  has been held by 
the Privy Council iif Delhi and London Bank v. Orchard (I), 
that the refusal of an application to execute a decree is not a 
bar to a second application being made for the execution of 
the same decree. The precise ground upon which their Lord
ships’ decision proceeded is not stated. Possibly, it may have 
been that the refusal of the application was not to be considered 
as an adjudication on the point. But whatever their reasons 
may be, the case that I  have cited is a clear authority, that the 
application which the appellants made on the 28rd May 1879 is 

(1) 1, L. R., 3 Ualo., 47 ; S. h. K., 4 I. A., 127.
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1880 not barred-by the refusal eifcber o f tbeir application on tbe 6th of
H ttrrosoon-- November 1878, or o f their intermediate applications between
DARXDASbEE M a j .

DHo1?rmxT. I’efei’i’stl to a case ("appeal from Appellate Order^
No. 169 o f 1878), in whicli my brother Mitter and myself held, 
that a question decided in the course o f  prior execution pro
ceedings was deemed res judicata, and could not be raised again 
in subsequent proceedings. But that was a very different ease 
from the present. There the question was as to the construc
tion o f a decree; it was raised by  the  ̂judgment-debtor a second 
time after it had on a previous application for execution been 
decided in favor o f the judgment-creditor, and after the judg
ment-debtor had preferred an appeal against the decision, but 
had not thought fit to prosecute it.

The orders of both the lower Courts must be set aside, and 
we make the following order, that the appellants be restored to 
the possession of the property o f which the respondents were 
put in possession under the order for execution, which has been 
reversed.

A ppeal allotved.
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Before Mr. Jimtice Jackson and Mr. Justice Toitenliam.

1880 KOYLASH CHUNDER KOOSARI a n d  a n o t h e r  (t w o  o f  t h e  D e i ’e n b -

a n ts ) w. r a m  LA LL n a g  (P l a i n t i f f ).*

Appeal from Appellate Decrees — Appellant dissaliafied with Findings in 
Judgment— Civil Procedure Code (Act X  o f  1877), ss. 540 and 584.

An appellant, tvho lias obtained a decree setting aside the decision o f the 
Court o f first instance, is not entitled to a further app̂ eal to the Pligh Court, 
on the ground that he is dissatisfied with some of the findings I’ecorded in the 
judgment of the lower Appellate Court, an appeal from an appellate decree 
under s. 5S4 being strictly restricted to matters contained in the decree alone.

In this snit the material facts are as follows:— One Prosonno 
Chunder Chowdhry, together with other co-sharers in an estate,

* Appeal from Appellate Decrees, Nos. 1776 and 1777 of 1879, against the 
decree of A. 0 . Brett, Esq., Judge of Jessoi'e, dated the 25th June 1879, 
reversing the decree cf Baboo Monmottionath Chatteijee, First Mmisif o f 
Bageerhat, dated the 16th December 1878.


