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C h a n d .'

purporting to affect the whole 16 annas^ was made, and allowed 
the defendant to  take and hold, unquestioned, possession o f the 
estate for more than eleven years, to deal us owner with the other 
incumbrances on this property by  paying them off, and to be 
put to a very considerable expense in that way, we think 
that he ought not now to have even an opportunity o f redeem­
ing the property. W hat we shall do, therefore, will be to 
affirm the decree of the Court below and dismiss the plaintiff’s 
suit. The appeal must, therefore, be dismissed with costs.

Appeal dismissed.

1880 
June 10.

Before Mr. Justice Morris and M r, Justice Prinsep.

KEISTODASS KUI^DOO and  a n o t h e r  (D e p e n d a n ts ) v . E A M K A K T  
R O Y  C H O W D H RY ( P l a i n t i f f ) *

Practice—Joinder o f  Causes o f  Action— Civil Procedure Code (^Act V l l l  o f
1 8 5 9 ) , 7 —Limitation A ct (^IX o f  1871), sched. ii, art. 15—Mortgage Decree
— Sale fo r  Arrears o f  llevejiue—Surplus Sale-Proceeds—Marshalling.

A  mortgagee brougbt a suit against the mortgagor to have a declaration o f 
his lien over tlie mortgaged properties, and obtained a decree. He af'terwarda 
brought another suit against certain attaching creditOTS of his mortgiigor, to 
have a declaration o f his lien over certain surplus moneys in the hands o f the 
Colleotor, who, previous to the institution o f  the first suit, Lad sold certain o f 
the mortgaged properties free of all incumbrances for arrears o f  Government 
a-evenue. Held, that the second suit was not barred under A ct VXII o f  
1859, s. 7.

Held  also, that the' mortgage decree declaring the Hen over all the mortgaged 
properties covered the surplus sale-proceeds then in the hands o f the Collec­
tor, because these moneys must, as betvfeen the mortgagee and attaching 
creditors o f  the mortgagor, be taken to represent the mortgaged properties.

Heera Lai Chowdhry v. Janokeenath Mookerjee (1) followed.
The doctrine of marshalling does not apply as between a mortgagee and 

attaching creditors o f the mortgagor who bold mere money-decrees.
The period o f limitation prescribed by art. 15, sched. ii. Act IX  o f 1871, 

for a suit to set aside an order of a Civil Court, does not apply where the 
order simply amounts to a declaration that the Court considers it has no 
jurisdictiora to act in the proceeding before it.

* Appeal from Original Decree, No. 145 o f  1878, against the decree of F. J.
G, Campbell, Esq., Officiating Additional Judge o f  Chittagong, dated the 
20th February 1878.

( 1) 16 W. R., 222.



T he facts of tlils case were as follows : On November 3rd, isso
1875, Ram Sunder Sen and Ram Ohuuder Sen mortgaged cer- KntsiTODisa 
tain properties to Goueak Misser 011 a. bond confcaiuing a condl- 
tiou for payment of principal and interest wltliin one year,
The bond also contained the following stipulations: — uaay.

“  W e shall pay the Goveramenfc revenue. I f  we do not 
pay the Government revenue, and if, in couseq^ueiice, all or any 

/ ‘ o f the raehals be sold by auction for realization o f  the Govern- 
raent revenue., then you shall be competent to take the princi- 

“  pal and interest that shall have been due to you from the Ool- 
“  lectorate from and out of the surplus sale-proceeda 011 the 

strength o f this deed of conditional sale. Neither we, nor our 
“  heirs, shall be competent to take any objection to it, and no 
“  objection, if  taken, shall be legally valid. In case the proceeds 
“  o f the sale o f the mehala in mortgage do not cover tfte amount 
“  that shall have been due to you on account of princi[>al and 
“  interest, you shall be competent, to realise the principal and 

interest by sale o f our other properties, whether moveable or 
immoveable.”
Shortly afterwards the mortgagors neglected to pay the 

Government revenue on nine o f the mortgaged properties, which 
were accordingly sold, under A ct X I  o f  1859, free from all 
incumbrances.

The defendants in the present salt, who held money-decreea 
against the mortgagors, obtained orders from the Civil Court 
attaching the surplus sale-proceeds which remained as a 
deposit in the Collector’s office to the credit of the mortgagors, 
their debtors.

On May IStlt, 1876, the mortgagee applied to t̂ lie Judge 
for an order releasing the surplus sale-proceeds firom these 
attachments, on the ground that they were liable to 'satisfy his 
mort«-ao-e- and he asked to have evidence taken of his claim.CT O ^
The Judge held, on the authority of the case of Brojonath 
M itter (1), that he had no jurisdiction to determine tl’ie priority 
o f claims.to money in deposit iu the Collector’s CoUjVt, and he 
declined to take any proceedings on tlvalfc petition. ^The mort­
gagee then applied to the Collector for payment of money*
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(1) 13 W. K., 301.



1880 but tliis application was also rejectedj and an ordex* was passed on 
Keistodass the 16fcH May 1876i that the money could “ not be paid to any

r. person otheu than the malik,”  probably meaning the mort-
Rameant

lioyC H ow - g'-igoi's.
DHRx. On January 9fch, 1877, Gonesh Misser sued the mortgagors 

on his mortgage bond to recover the money due thereon, by 
declaration of a lien on the mortgaged properties, or, if that 
were not sufficient, from the other properties o f the mortgagors; 
and a decree was passed on 5th February following, wiiich de­
clared that “ the mortgaged properties stand subject to lien until 
the realization of the money.”

Application for execution o f this decree was made on 6th 
April 1877, by sale of the mortgaged jjroperties, the nine pro­
perties which had been sold for arrears o f revenue as already 
stated being excluded from this application, though they, with 
the other properties, were entered in the schedule attached to 
the deore'B.

G-oneshi Misser, the original mortgagee, sold this debt, on 21st 
M ay 1877, to Ram leant Roy. He, as transferee judgment-cre- 
ditor, attempted to attach the surplus sale-proceeds of these nine 
properties Thereupon opposition was made by the present 
defendant^, who had already obtained orders o f attachment, and 
the Judgfi, on 11th August 1877, declined to take any action for 
the reasons recorded by his predecessor on 13th May 1876, which 
have been' already stated. Ramkant Roy, on 29th August 1877, 
brought tlie present suit to set aside this order of the l lth  o f 
August, and to declare that the surplus sale-proceeds were sub­
ject to hi''̂ i mortgage lien.

Agains't the decree given to the plaintiff by the Additional 
Judge o f  Chittagong, two o f the decree-holders, defendants, 
appealed.

i
M r. B ell (with him Baboo CJiuncler Madhuh Ghose) for the 

appellant3.— The limitation applicable to this case is A ct I X  of 
1871, sch^d. ii, art. 15. The suit is, under that article, barred by 
limitatiorK It is also barred under s. 7 o f A ct  V I I I  o f 1859: 
Moonshee Buzloor Boheem v. Slmmso<niissa ^egwn i î) and Ram­

il) 11 Moore’s L A., 551,
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hurry Mondttl Mothoormahnn M»ndid (1). Even if the suit 
does lisj the Goaut will compel the mortg’ai^ee to go agiiiiist Kisî 'i'ouAiss 
tlie other ttiorti^aged estates auci leave the -sarplus proceeds to "k 
the general oreditoi’s.

ItHEY.
Mr. P. O'Kinealy (with him Baboo Akliit Clmnder Sett) foj. 

the respondent.—  Act I X  of 1871, sched. ii, art. 15, does not 
apply here, because the Court refused to pass any order iu the 
case, and because this is not a suit to set aside an order of the 
Civil Court : Koylash C k under Paul Chowdhry y . Prconafli Roy 
Glumdhry (2). Nor is the suit barred under Act V I I I  of 1859, 
,8. 7, because the subject-matter and the parties iu both suits 
are diifereufc. The decree against the mortgaged properties 
covers the surplus proceeds iu the hands of the Collector, which 
must be taken to represent the properties themselves for all 
the purposes o f the mortgage : Heera Lai Choiodhry v. Jcniokee- 
riath Mookerjee (3 ); Macpheraou on Mortgages, pp. 113, 234. 
The appellants are mere general ci’editors, aud therefore the 
doctrine of marshalling does uot apply.

The judgment of. the Court (M o e e is  and P einsIep , J X ), 
was delivered by

pRINSEP, J . (who, after stating the facts as ab(ive, conti­
nued):— The first objection is, that the suit is barred ‘by limita­
tion under art. 15 or art. 16, sched. ii, A ct  I X  o f 187!!,, because 
it has uot been instituted within, one year from the order of 
the Judge, dated 13th May 1876, or that of the pollector, 
dated I6th idem, rejecting the mortgagee’s applications. W e 
have, however, jno doubt that these articles do not apply, inas­
much as in neither case was there any order passed a.dverse to 
the mortgagee’s right after any adjudication thereof. The 
orders passed simply amounted to a declaration, tha.t neither 
the Judge, nor the Collector, considered that he had ju  risdiction 
to act as desired. The general law of limitation for  suits to 
establish a right would, therefore, apply to the present); suit, and 
under that law the suit is not barred.

(1) 20 W. K., 450. (2) I. L. R., 4 Calc., 61C).
(3) 16 W. R., 222. ,



18S0 The main objection pressed ou us by Mi*. II. Bell, wlio ap- 
KmsTODAss pears as counsel for the appeUauts, is, that this suit is barred 

V. by s., 7, Act V I I I  of 1859, because in bis suit against the 
SorCmw- inoi't̂ ,2rn,gors, the mortgagee, knowing that tliese nine j)ropertiea 

DHEY. ]iad been sohl for arrears of revetuie, did not {4 >ply to Iiave tlie 
surplus sale-proceeds deohired subject to his mortgage lien, but 
merely asked for atid obtained a decree against the movtgnged 
properties. Mr. Bell contends that, as the mortgJigec did not 
ask for all the relief towliicli he was entitled, he cannot now sue 
for the balance of his claim; that tlie surplus sale-proceeds are 
distinct from the mortgaged properties, which by the decree have 
been charged with the debt; and that, if he could not bring a 
second suit against the mortgagors, he cannot bring one against 
the present defendants, the creditors of the mortgagors who 
have obtained orders o f attachmeufe in execution o f decrees 
held by them. He relies principally on the case of Moonshee 
B uzIoot 'floheem v. Shumsoonissa Begum (1) and on Ramhurry 
Mondul y. Mothurmohim 31o7idul (2), but tlie fallacy o f this 
argument appears to us to lie in the fact that the judgment- 
debtors, rhortgagors, have not made, and indeed could not make* 
any opposition to the execution o f the mortgage decree ou the 
surplus sj^le-proceeds. Tiie cause o f action in the present suit is 
certainly itlistincb from that in the first suit. In thufc suit the
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mortgage 3 souofht to establish his mort2;asi:e-debt and his lien' o o o
on the mortgaged properties, and to obtain an order of the Court 
enforcing! it, and the cause of action was the default o f tlie mort­
gagors tci make payment within the stipulated time. The cause 
of action! in the present suit is the opposition o f certain cre­
ditors to the satisfaction of the mortgage-decl'ee out o f money 
which represents the balance due to the mortgagors after pay­
ment o f  Government revenue ou nine of the mortgaged proper­
ties sold under A ct X I  of 1859, in consequence of their default. 
I f  the mortgagee had, in the suit to enforce the terms of the 
mortgage bond, attempted to obtain a lieu ou this money, ifc 
would hajve been necessary either to make the present defend­
ants parties to that suit, or to bring the present suit, before he

( 1 ) 1 1  Moore’s I. A., 551, see 603 & 605.
(2) 20 W.E., 450.



could obtain a decree binding on the present defendantg. But IBSO
ill such a case the present defendaats might reasonablj comphim 'KuuTomm
that they were not concerned in the cause o f action, the default r.
o f the mortgagors ; that the claim to the money was one depend- 
enfc entirely on the raaimer in which execution of the mortgage- bhkt.
decree was taken ou t; that, when this matter arose, they would 
be prepared to defend their rights, and that, therefore, they 
should be dismissed from the suit. Such an objection would, 
in our opinion, be irresistible. To use the words o f their Lord­
ships of the Privy Council in the case already quoted; "  The 
correct test is, whether the claim in the new suit is in fact 
founded on a cause of action distinct from that which was the 
foundation o f  the former suit”  ( I ) .  Applying this test we have
no doubt that the cause o f  action in the two cases are distinct,!

But besides these grounds we are of opinion that tlie objec­
tion must fail for another reason. In the case o f JJieera Lai 
Chowdhry v. Janokeenath Mooherjee (2), the Higli Court 
(Norman, Offg. C. J ., and L. S. Jackson, J .), declaired, that 
“ it has been long settled by decisions from the time o f  the late 
Sudder Court, in consonance with, reason and jus fcice, that 
•when mortgaged lauds are sold for arrears o f G-o»veriiment 
revenue, not accrued through default o f the mortgagee, any 
proceeds which may arise from the sale in excess o f tlie arrears 
belong to the mortgagee, and he lias a right of action for their 
recovery. It is clear in fact that the money, the pr^oceeds of 
sale, which had been substituted for the laud mortgaged, became 
subject to the lieu to which the land which it represented was 
subject.”

The Court, in* that case acting on this principle, required a 
creditor, who had, in execution o f a money-decree against the 
mortgagor, attached such surplus sale-proceeds, to refund that 
money to the mortgagee. The cases decided in the ■ Sudder 
Court, to which reference has been made in this judgEaentj are 
quoted in Macpherson on Mortgages, 6th edition, p. 23'jk

Taking the surplus sale-proceeds as representing the n ine mort­
gaged estates which had been sold for arrears o f revdmie, the 
decree obtained , by the mortgagee declaring his lieu'on them 

(1) 11 Moore's L A., at p. 605. (2) 16 W. R., 222.
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^̂ 80 and other estates would be the same as declaring a lieu ou tliat
m.ouej’’ ; and as I have before pointed out, a declaration o f  a lien

■V. oil that money expressly would not be binding against the pre-
Eoi™i-kw- defendants, who would be entitled to show, if they could

DHRY. sOj tliat til at money was not subject to any such lien  ̂but had
been rightly attached iu satisfaction of their decrees. This, 
under the rule laid down in Brojonath Mitter's case (1), could 
not be determined except iu a separate suit such as lias now 
been hrought.

Mr. H. Bell next contends that, as a Court of Equity, we 
should compel the mortgagee to execute the decree first on the 
other mortgaged properties, but we can find no authority for 
such a course. The defendants are holders of ordinai'y money- 
decreeS|, and have no special claim on our consideration, sncli as 
to require us to interfere with and limit the undoubted rights 
of the mortgagee. He has an easy way of realizing the money 
due to mm, and he is entitled to take advantage of it. The 
defendati ts can proceed to execute their decrees against otlier 
properties. It is thrown out by Mr. Bell, that these properties 
may be lubject to other incumbrances. I f  that be so, there is 
still more reason for our refusing to require the mortgagee, plain­
tiff, t043roceed against these properties, for the defendants, credit­
ors on no security, cannot ask to have the advantage of the 
prior moi tgage held by the plaintiff, so as to enable them to 
obtain tlfeir money to the detriment of these incumbrancers, and
more palrtioularly without giving them an opportunity of

such an order.
)̂peal is, therefore, dismissed with costs.

Appeal dismissed,

( n  13 W , K , 301.
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