
and to set up in a Court of appeal a plea wliicli they had 1880

directly and fraudulently repudiated in the Court below ; see Sctya-
Dabee Misser v  M ungur Meali (1). We, tlierefore, think it right Dassee
to reverse the decision of the learned Judge o f this Court, and SRisiajfA
to restore the judgment of the Court below. The appellant will 
have her costs of both hearings in this Court.
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A^])eal allowed.

APPELLATE CRIMINAL.

Before M r. Justice Morris arid Mr. Justice Prinsep.

TH E EMPRESS o. BUTOKRISTO DASS and anothek.*'

Conduct o f  Prosecution by Advocate or Attorney—Permission hy Magistrate— - 
Presidency Magistrates' Act (1  V o f  1877), s. 129.

Witlithe exception outlie Advocate-General, Standing Coungel, Government 
Solicitor, or other officer generally or specially empowered by the Local 
Govei’nraent in that behalf, no person, whether counsel or attorney, can claim 
the right to conduct the prosecutioa of any crimiaal case without the permis
sion of the Presidency Magistrate,

T h e  following letter of refecence under s. 240 of Act lY  of 
1877 (The Presidency Magistrates’ Act) was sent by the Chief 
Presidency Magistrate, with the object o f eliciting an expression 
o f opinion from the High Court on the question therein asked:—

“  I have the honor, under s. 240 o f Act IV  of 1877, to refer, 
for the opinion of the High Court, the following question:—  

Under s. 129, Presidency Magistrates’ Act, are counsel or 
attorneys entitled, as a right, to prosecute cases in the Presi
dency Magistrate’s Court, or must they obtain the sanction of 
the Magistrate to do so ? ”

The opinion o f the Court (M o e e is  and P e in se p , JJ.) was as 
follow s:—  '
, M o r r is ,  J,— In our opinion, under s. 129 of the Prasideoey 

Magistrates’ Act, with the exception of the Advooate-CSeiiera,!, ,

* Griniinal Reference, No. 95 of lS80, madehy F. J, BIjarsdeasr®s<j., Chief
Presidency i\lagistrafce of Calcutta, dai^d the 26fch AprH t880(,:: ;

,'(1) 2 C .L . "

1880 
May 3.



1̂ 80 Standing Counsel, Government Solicitor, or otiier officer gene- 
E m p k e s s  rally or specially empowered by the Local Government in that 

B u t o k e i s t o  behalf, no person, whether counsel or attorney, can claim the 
right to conduct the prosecution o f any criminal case without 
the permission of the Presidency Magistrate.
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1880 
March 18.

Before Mr. Justice Wilson.

GOYIND CHUNDER GOSW AM I «. IIUNGUNMONEY.

Limitation Act (^XV o f  1877), sched. ii, art. 178— Application to revive a
case and restore it to the Board.

After a decree had been made in a suit, the case was, in 1875, struck out o f 
tlie board for want o f prosecution. No steps were t:i}cen to have it restored. 
In 1879 both the plaintiff and defendant died. In the same year the heirs 
o f the plaintiff instituted a suit against the adnainistrator o f the defendant 
for the purpose o f having the decree in the original guit carried out. This 
suit was dismissed by the Court of first instance undei’ s. 13 of the Code o f 
Civil Procedure, but the Appellate Court, holding that the original suit was 
subsisting and might be reconstituted, directed that the plaintiffs should be 
allowed to amend their plaint by putting it into the form of a petition under 
s. 372 of the Code. On a petition by the plaintifis praying that the original 
suit might be revived and restored to the board,—

Held, that the application was not barred under art. 178 of sched, ii to the 
Limitation Act o f 1877.

Even if art. 178 was applicable, the application would not be barred, limi
tation running from the time when the suit was allowed to be reconstituted.

The Legislature did ntft intend to include in the limitation. Act every 
application to a Court with reference to its own list o f causes, such as appli
cations to transfer a case from one board to another, to transfer a case to the 
bottom of the board, change of attorneys, and so forth.

T h is  was an application to revive a certain suit and to have 
it restored to the board o f causes. It  appeared that one Cossi- 
nath Muliick died, leaving a will, of which he appointed his wife, 
Rungunmoney Dossee, executrix^ and by which he appointed 
one Govind Ghunder Goswami trustee for the purpose of carry
ing out certain religious trusts. Ou the 4th o f June 1869, Govind


