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Before Sir Richard Gari\ K t, Chief Justice, and Mr. Justice Mitter,

In t h e  m a t t e r  o p  t h e  P e t it io n  o f  HURRO SUNDAEI D ABIA  a n d  1880
May 14.

HURRO SUNDAEI DABIA u. CHUNDER K AN T BHUTTAOHAEJEE.

Will, Attestation o f—Succession Act (X  o f  1865), s. 50— Hindu Wills Act
{X X I  o f  1870), s. 2.

Section 50 of the Succession Act (X  of 1865) clearly intends that the two 
"attesting witnesses to a will shall sign their names after the testator or tes­
tatrix shall have executed the will.

JBissonath Dinda v. Doyaram Jana (1) Î ’eniandez v. Alves (2) followed.
I f  a testatrix admits a sigiiature on a will to be hers before a Registi’ar of 

Assurances, and is identified before him by one of the witnesses to the signa­
ture, and both the Registrar and the identifier siga their names as witnesses 
to the admission made,—

Held, that such an at^station would be sufficient to satisfy s. 50 of Act X  
of 1865.

l?i the goods o f  lioijmmiey Dossee (3) followed.

T h is  was an appllc.atiou made by Hurro Sundari Dabia and 
others, under A ct X X I  of 1870, to obtain probate o f the will 
o f one Tara Sundari Dabia, who had died on the 16th Choitro 
1284 (28th March 1878), leaving her property to the petitioners.

One Chunder Kant Bhuttacharjee objected to probate being 
granted, on the ground that the attesting witne.sses had put 
their signatures tp the will before the testatrix had herself 
signed it. Chunder Kant also himself applied to the Court 
for a certificate to collect the debts of the deceased.

On the face of the will it appeared that the testatrix had, at 
"the time when the will was presented for registration^ admitted 
before the Registrar the signature oti the will to be hers; that

* Appeal from Original Decree, No. 5 o f 1879, against the order of H. 
Beveridge, Esq., the Officiating Judge of Rungpore, dated tLe 18th September
1878.

(1) I. L. R ., 5 Calc., 738. (2) L L . R „ 3 Bomb., 382.
(3) I. L, 1 Calc., 150.
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1880 one of the ’ attesting witnesses to the will had identified the
I n  t h e  testatrix to the Registrar; and that both the Registrar and the

attesting witness who had so identified the testatrix, had placed 
^ k'ureo t̂ hieir signatures afc the bottom o f the memorandum made on the 
SusDAEi setting forth tlie admission b j  the testatrix o f her signatureX/A1>XA< ^

at the Registration omce.
The Court of first instance held, that the provisions o f s. 50 

o f the Succession Act had not been conjplied with, inasmuch as 
the attesting witnesses had signed the will before the testatrix 
had done so, and therefore he dismissed the petition for probate, 
and directed that a certificate under A c t " X X V I I  o f 1860 
should be granted to Chunder Kant.

From this order Hurro Suudari Dabia appealed to the High 
Court.

Baboo IsJmr Chunder Chucherhutty for the appellants.

Baboo Grija SunJier Mozumdaj' for the respondent.

The judgment of the Court (Gtaeth, C. J ., and M it t b e , J .) 
was delivered by

G a e th , C. j . — W e think that., in this case, the Judge was 
quite right in holding that the attestation at the foot of the 
will was insufficient, because it is proved that both the witnesses 
signed their names before the will was signed by the testatrix. 
W e agree with the learned Judges who decided the case of 
Bissonath Dinda v. Boyaram  Jana (1), and also with the 
Bombay case of Fernandez v. Alves (2 ), which was cited to 
show that s, 50, Act X  of 1865, clearly intends that the two 
witnesses shall sign their names after the testator or testatrix 
shall have signed his or hers.

But then there is the further point, which has been argued 
here, and to which the attention of the Judge does not a]>pear 
to have been directed,— namely, that when the testatrix admitted 
before the Registrar her execution of the will, she was identi­
fied on that occasion by one of the same persons who profess 
to have witnessed her signature to the will. Upon her admit- 

(1) I. L. B., 5 Calc., 738. (2) I. L. II., 3 Bomb,, 382.
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ting before the Registrar tliat “the signature to the will was 1880
lierSj, the Begistrar signed his name as attesting her admis- In the 
siou, and apparently the other witness did the same. Now, toe

if these persons signed their names in the presence of the 
testatrix as attesting her own admission that she had signed Sundam 
•the will, we think that would be sufficient, as an attestation, to 
satisfy the requirements of the 50th section.

W e have decided, therefore, to remand the case, in order that 
the Ju'dge, by recalling the witness who has already been 
examined, Chunder Kishore, and also any other witnesses who 
were present, may® satisfy himself upon this point, and deter-

n
mine the case accordingly.

W e  find that the view we now take was adopted by Mr.
Justice Phear in In the goods o f  Roy money Dossee (1 j.

A s the appellant did not raise this contention in the Court 
below, and as upon the materials now before us she would not 
be entitled to succeed, we think that the objector should have 
his costs in this Court.

Both parties will* be at liberty to adduce fresh evidence 
bearing upon the question which we direct to be tried.

Case remanded.

TOL. V I] CALCUTTA SERIES. - 19

Before Mr. Justice Pontifex and Mr. Justice McDonell.

Iw  t h e  m a t t e r  o f  t h e  P e t i t io n  o r  N A Z I R U N .  1 8 8 0

MUHAMDBE v. NAZIRUN.* March 17.

Guardian and 31inor—Application fo r  Certificate— Oi'oimds f o r  Refusal-—’
Right o f  Appeal—Act X L  o f  1858, s. 28.

An application for a certificate under Act X L  o f  1858 (whicli, if successful,
■would, iu effect, prolong tlie minority o f an infant from eighteen to t-renty- 
one), sliould not be gninfced when the alleged minor is admittedly on the point 
of attaining the ago of eighteen, unless under particular circumstances, as 
■where very great weakness of mind is proved, or where it is shown that {here 
is some absolute necessity for making such order.

* Appeal from Order, Ho. 258 o f  1879, against the order o f J. F. Brown, 
iEsq., Judge of Fatna, dated the 15th August 18T9.

( 1 )  I ,  L .  1 C a le ., 1 5 0 .


