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1831) Justice Macphersoii, who hesLi'd the c-a,se of Keda/r JŜ ath Didi in
Oo N ouko-" Original Court. There the transaction, accosdiug to the view 

HousT AjDpellate Court, was not completed till the debtor
H TO oif O o, in that case executed the note of hand, hut in this case tlse exe

cution of the note of hand preceded the deposit* of the title 
deeds, and the letter of deposit was written about two hours 
after, That being so we think that in this case the transaction 
was completed before the letter of deposit was written. Upon 
both these grounds we agree with the learned Recorder in the 
answers to be given to the questions submitted to us. But with 
reference to the second question we desire to say that we by no 
means endorse his view that the plaintiffs would be entitled to 
a conveyance to them of the legal estate. This question has 
not been referred to us, but if it were, we should be inclined to 
hold that the proper remedy is by sale of the mortgaged 
property.

The record will be returned to the lower Court, and under 
s. 57 of Act XVTI of 1875 the costs of this reference shall be 
considered as costs in the suit.

K. M. C.

A P P E L L A T E  C I Y I L .

1886 Before Sir IF. Oomei' Petheram, Knight, Chief Justice, and Mr. Jvstice GJiose,

HIRA LAL GHATTERJI (P l a in t if f ) GOURMONI DEBI ( D e p e n d a n t ) . *

Civil Procedure Code, 1882, s. 244— Suit to recover furchase tnoney on 
reversal o f dearee under lohich Sale in Ejoeciition too7c place—Separate 
suit—Party to ffooeedhigs in execution. *

G- instituted a suit against j j ,  C and P, -wliich was dismissed with costs, 
but an appeal was preferred. Pending the appeal, however, 0 took out 
execution of the decree for costs, and brought to sale a house, belonging 
to G of wliich became the purchaser, paid the purchase money, and 
got possession, Sabsequently the decision dismissing the suit was reversed 
Oft appeal, and the defendants in that suit were ordered to pay a cei’tain 
sum to G with costs. O then applied for restitution of her house which 
liad been sold under the decree I’eversed, and eventually* obtained an 
meottditional order for possession, j j  being left to any remedy open to

 ̂ Appeal from Original Decree No. 530 o f 1885, against the decree of 
Bftboo Sharoda Prosad Chatterji, jRai Bahadur, Subordinate Judge of 
Hooghly, dated the 8th of September 1885,



biiri in r?.;spfet o f  tlse pnreliase m on ey. G having oM ained posse&tsion 1886 

o f  the II a  smt sjg-ainst her to  recover tlie  piirchase ' fjxnA L a i, "
uiOQC'v: tlKit notw itlistanding s. 244  o f  tlie C ivil P roced u re  C ode, Oh a t t e r j i

lie was ^eatiileil in tliirJ su it to  recover the pnrc'liase m on ey, as lu on ey  Q0^ g j j0 ĵ | 
receh 't';! to  Ijisn, 11^0, t!ie conFiifcrafioa fo r  it liaviiig  fa ile d . i T  was lio t, D e b i. 
in Ilia cliiiraeter as na auction  pnri’ljiiser, a party to the execution  pro- 
ceetiing'^, and fo r  the purpose o f  the su it vras to be trofited a.s a th ird  
person .

The facts of tliis case were tliat tlie defeudaat Gourmoiii 
liail, ou the death of her danghter-iii-law, .succeeded to the estate 
of her son Jodu Nath Chatterji, and instituted a suit against 
Hira Lai Ohatterji the present plaintilf, and two other persons,
Ohara and Petarabur, to recover two Government promissory 
notes belonging to that estate, which she alleged were being 
withheld fiaai Her by fraud. That suit was, in the first Court, 
dismissed wth cost.s, but on appeal that decision was reversed, 
and the three defendants were directed to pay her the sum of 
Rs. 2,500 with costs. Before the decision in appeal, however, 
the defendant Charu took out execution of the decree of the 
first Court for costs, and brought to sale a house belonging to 
Gourtnoni, of which the present plaintiff Hira Lai became the 
purchaser. After the reversal of the first Court’s decision on 
appeal, Gourmoni applied for restitution of her property which 
had been sold under the decree reversed, and eventually obtained 
an unconditional order for possession of the house, Hira Lai 
being lefc to any remedy open to him in respect of the purchase 
money. Gourmoni having obtained possession of the house, Hira 
Lai broughf this suit against her to recover the purchase money 
with interest, and the costs of certain improvements made while 
it was in his possession.

The main defence was that the plaintiff had no cause of action, 
and that the suit was not maintainable with respect to s. 244

the Civil Procedure Code, the purchase money being only 
recoverable in the execution proceedings.

The lower Court found that the suit was not unsustainable 
cin that ground, but that equitably the plaintiff was not entitled 
to recover the purchase money; lie therefore dismissed the 
suit.

The plaintiff appealed to the High Court.
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1886 Baboo N il Madhah Bose for tlie appellant.
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HiBA Lai. JBanerjee, and Baloo Boichjo Nath Duti, for th e
Ch a t t b e j i

«• I'espondent, ^
G o u r m o n i

D e b i . following judgments v?ere delivered by tbe Court
(Pbtheram, C.J. and Ghose, J.)

PethebAM, O.J.— This is a suit which has been brought by the 
plaintiff against the defendant to recover a sum of Rs. 2,750 and 
interest, and various other sums. The lower Court has dismissed 
the suit altogether, and so the matter comes before us now in 
appeal.

The facts of the case are that, some time ago, the present 
defendant brought a suit against the present plaintiff, and two, 
other persons, to recover a certain sum of money. J[t is immaterial 
to enquii’e what that suit was about. The Court of fî rst instance 
dismissed that suit with costs, which amounted to Bs. 300 and 
odd. The plaintiff in that suit appealed from that decision, and_ 
while the appeal was pending the defendants in that suit sued 
out execution of their decree for costs, and in the execiition 
proceedings the house, in which the then plaintiff was living, 
was sold and purchased by the present plaintiff, one of the 
defendants in that suit, for Rs. 2,750, Out of that amount 
the costs, on account of which the execution had been taken 
out, were satisfied, and the balance, amounting to Ks. 2,429, was 
paid into Court, whereupon the plaintiff (the present defendant) 
ai|plied to have that amount paid out to her, and that was 
accordiDgly done.

The state of things, therefore, was this; that the house had 
passed into the hands of the auction-purchaser, who happened 
to be also the execution-creditor, the costs for which execution 
had been issued was satisfied, and the balance of the purchase 
money, the Es. 2,4)29, had passed into the hands of the plaintiff 
in that suit, that is, of the person whose house it was that had 
been sold.

That being the state o f  things, the next thing that happened 
was, that the appeal, which had been preferred by the then 
plaintiff, came on for hearing. The Appellate Court was of 
opinion that the decree under which the house had been sold



% \ m  iTTojig, aiwl tliat^tlicrc to liave been a clccree in faTor iSSfi
i->f idaiKtilf. The J ikIj?*?, tlierofore, set aside that decree HmA L a l

ami ilecreed the phuutilFs suit, and consi*(|iieiitlj tliat decfee 
Iseing g'one, tlie sale %vas gone tooj and had to be got rid o f in some 
fmm or 'otlier.

It being borne; in mind that the person who had purchased the 
hoiisu ill execution was one of the defeudants, and eoiisec|netttly 
a party t,o the cause, an application was made by the now 
deieiidaiit, who v̂as the plaintiff ia that suit, under the provisions 
of tho Code of Civil Procedure, for restitutioa of her proj)ertj.
This application appears to have been resisted by the aiiction- 
purchaser, to this extent, that he stated that, if the house were 
restored to the plaintiff, the purchase money should be refunded 
to him. It is true that this does not appear directly, but the 
owner of the house having, in that proceeding, objected to return 
the money, it may be inferred that the person who had paid the 
mon6y .had made some such objection as that.

However that may be, the Judge before* whom the matter 
came, seems to have held that, as between the parties to the suit 
he was entitled to order the restitution of the house because the 
decree had been set aside, bufc that he was not in a position to say 
that, if that were so, the money should be paid back as well 
But whether he came to that conclusion or not, at all events 
he refused to make the order that the money should be returned 
to the purchaser, although he ordered that the house should be 
re-conveyed to the plaintiff in that suit by her.

The state of things, therefore, now is, that the house having 
been re-conveyed by the purchaser to the then plaintiff, she remains 
in the position of having both the house and the money, which 
was paid as the consideration for it, and of which she applied to 
have her share paid out of Court to her, and which was so paid ; 
and the question arises, whether, under such circumstances, the 
person who paid the money for the purchase of the house can 
recover itjfrom her, the owner of the house, as money received to 
his use, the consideration for it having failed.

I am of opinion that he can. I  think that the money was 
money which was paid by him into Court, in consideration that 
this particular house should be conveyed to him ; and I  think that
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isso -wlien the owacr of the house applied to the Court and took the 
Hriu Lxir, money out, she in a manner confirmed the sjile ; as b.etween 
CHATrBuji purchaser she made the transaction her own;
Goprmoot therefore, I think, that when she put the law in mation to

cancel the sale and take the house back again, she |>laced herself 
in the position of a person having in her possession money which 
belonged to another, the consideration for which had failed and 
so came within the ordinary rule of law that a person under 
these circumstances can be made to refund the money to the 
person fairly entitled to it.

I think, therefore, that notwithstanding the provisions of the 
Code of Civil Procedure, which provide that all matters between 
parties to the execution proceedings shall be decided in the execu
tion department, we are entitled to do justice and say that this 
money must be returned to the plaintiff, and a sufficient reason 
to give for that is that the plaintiff, in the character in which 
he appears in this suit, was not a party to the execution pro
ceedings. His character, with reference to this transaction, was 
that he was an anction-purcliaser. It is a mere accident that he 
was an auction-purchaser in a suit in which he was one of the 
parties. In this suit he must be treated as a third person. He 
iS; therefore, I think, entitled to maintain this suit without 
reference to the provisions of s. 583 taken along with s. 244 of 
the Code of Civil Procedure.

Under these circumstances I  am of opinion that the decree 
of the Court belo\v must be varied by giving the ]>lainti£f a 
decree for the sum of Rs. 2,429, with interest- thereon at the 
rate of six per cent, per annum from the 15th March, 1885 to 
this date. The costs will be in proportion to the amounts decreed 
and disallowed respectively.

Ghose, J.—I agree to the decree which my lord proposes to pass 
in this case.

J- V. w. Decree varied.

,380 THE INDIAN LAW EBPORTS. [YOL. XIII.


