
1 8SS death. . . .  On the above view of the document the words
jAGADAMBr of the Statute would seem scarcely applicaWe to it.” iftid then

de'bani the passage above quoted. It is clear, therefore, tfcat in
V. that case the plaintiff was not embarrassed by the widow’s 

53 oHOK lioT adoption of the defendant. He could recover the estate of 
O h a o d h m . Pershad without in any way disturbing the adoption.

And to apply the remarks there made, in somewhat general
terms, to a case in which the heir cannot possibly get at the
ancestor’s property without disturbance of a title and of possession 
founded on adoption to that ancestor, is to put upon them a 
meaning they were never intended to bear.

The result is that for the foregoing reasons their Loi'dsliips 
agree with the opinion expressed by the Subordinate Judge on 
this point. They think that the High Court should have 
dismissed with costs the appeal from that Judge’s decree, and 
they will now humbly advise Her Majesty to make a., decree to 
that effect.

The respondents, who are in the interest of the original 
plaintiffs, must pay the costs of these appeals.

Appeals alloived imth costs.

Solicitors for the appellants ; Messrs. Bavroiu & Rogars.

Solicitors for the respondents : Messrs. Wathins & Lattey.
C. B.
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Before Mr. Justice Mitler and Mr. Justice Grant.*
1886. _ 00  NOUNG AND ANOTHER (PLAIN TIFFS) V. MQUNG HTOON 0 0  AND

OTnEBS ( D e f e n d a n t s ).*^

Eguitable Mortgage—Deposit of title deeds^Contraot of Mortgage—TMler 
stating terms of Eq îdtahle Mortgage  ̂ Effect of—JEquitalile Mortgagee  ̂Tiis 
proper remedy.

A  and JB executed a joint and sevex-al promissory note in favour of the 
plaintiff. On the same day A deposited with the plaintiiE the title deeds of his 
property as collateral security, and received conjointly with B  a part of the 
consideration money for the promissory note. Shortly afterwards A

® Civil Reference No. 8 of 1886, made by 0. E. Fox, Esij., Officiating; 
Additional Eecordcr of Rangoon, dated the 11th of May 1886.



addressed a letter to the plaintiffi to this eUect ; “ As collateral Security for 1886 
the due payment of Rs. ^,000 secured by a promissory note of even date qo Nouisa
* * -1 iierewith hand you the title deeds of my property * ® money t*. 
borrowed and received in pledge of house,’’and obtained the balance. Htoon Oo.

In a suTt on the basis of the documents for foreclosure, or for sale of the 
property, or in the alternatire for a conveyance of the legal estate :

Held, that the letter itself was not a contract of mortgage, and was without 
registration admissible in evidence of the equitable mortgage which had been 
completed upon deposit of title deeds.

Held, also, that the fact o f the letter would not prevent the plaintifE from 
giving any other evidonce in proof of his claim. Kedar Nath Dutt v. Sham 
Lall Khettry (1) followed.

Held  ̂ further^^hat the plaintiff was not entitled upon the transaction to a 
conveyance o f the legal estate, his proper remedy being by sale of the 
mortgaged property.

R eference under s. 54 of the Burma Court’s Act, 1875.
This was a mortgage suit. On the 9th September 1884 Moung 

Htoon Oo and another executed a joint and several promissory 
note in favour of Oo Noung and Mah Bwin, the plaintiffs, for 
the sum of Ks. 2,000. On the same day Moung Htoon Oo 
deposited with Oo Noung the title deeds of a piece of land in 
Rangoon known as 5th class, Lot No. 134, Block Y l, and shortly 
afterwards wrote the following letter to the plaintiffs :—

“ As collateral security for the due payment of Rs. 2,000 and 
interest, secured by a promissory note of even date, executed by 
me in your favour, I herewith hand you the title deeds of my 
property in Lammadaw quarter, built on 5th class, Lot No. 134, 
in Block Y l, with all the buildings thereon, which you are autho
rized to hol<  ̂against all persons until the said sum of Rs. 2,000 
and interest are fully paid and satisfied.’'

At the foot of the above there was this note : “ Money borrowed or 
received on the 5th decreased moon of the month of Tawthalin 1246 
in pledge of house situated in Lammadaw quarter, rupees two 
thousand, and the title deeds of the house are deposited with Oo 
Noung and Mah Bwin.” Then there was the signature of Moung 
Htoon Oo. The letter was ,'jn unregistered document. The con
sideration money, Rs. 2,000, was paid in two instalments. The sum 
of Rs. 1,000 was paid to Moung Htoon Oo and his co-executant o f 
the promissory note immediately on the deposit of the title deeds?

(1) 11 B. L. R.. 405.
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isse and about two hours afterwards, the balance, Es. 1,000, was
paid to Moimg Htoon Oo upon his having, signed the above

ilok-e 'fitter.
H t o o s  Oo . O o  Noung and Mah Bwin brought a suit in the Court- of the 

Recorder of Rangoon for foreclosure or for sale of the property, 
or in the alternative for a conveyance of the legal estate covered 
by the title deeds.

For the defence it was contended that the plaintiffs acquired 
no rights in the property in consequence of the letter of deposit 
not having been registered, and that by reason of s. 91 of 
the Evidence Act no other evidence but the letter could be given 
to prove the equitable mortgage. The following cases were relied 
upon '.—Dioarlca Nath Mitter v. Sarat Kum ari Dasi (1); Valaji
Isaji V. Thomas (2); Ganpat Pandurcmig v. Adarji Dacia Bhai
(3j ; The Bengal Bimhing Gorporation v. Machertich (4 ); Ea: parte 
Leathea (5); Ex parte Eeathcoate (6 ); Daiv v. TerreH (7) ; In  re 
Wight’s Mortgage Trust (8); Gredland v. Potter (9 ); Copland 
V. Davies (10); The Agra Bank v. Barry (11).

On the other hand, it was urged on behalf of the plaintiffs (a), 
that the letter did not require registration ; (6), that even if it 
did other evidence than the letter could be given to prove the 
mortgage; and, (c), that in any case it was admissible in evidence 
for the purpose of substantiating their claim to a conveyance of 
the legal estate :—Kedar JShith Dihtt v. Sham Lall Khettry (12); 
Burjorji Ciorsetji Panithahi v, 3Iimcherji Eiiverji (13); The Ben- 
gtd Banhing Gorpomtion v, Maokertich (4). Tlie Additional 
Recorder who tried the case was of opinion (a) that on the authority 
of Kedar Nath Dutt v. Sham Lai Khettry (12) the letter of depo
sit was admissible in evidence in proof of the equitable mortgage; 
(bX, that upon the facts as found by him, the letter or memo
randum of'deposit was not admissible in evidence, in proof of 
the right which the plaintiffs claimed to a conveyance of the

(1) 7 B. L. II, 55. (7) - 33 Beav., 218.
(2) L L. R., 1 Bom,, 190. (8) L. R., 16 Eq., 41.
(3) L L.11, 3 Bom., 312. (9) L. E., 10 Ch. App:, 8.
(4) L L. R., 10 Calc., 316. (10) L. R., 5 H. L., 368.
(5) 3 D, and C., 115J. (11) L, R., 7 H. L., 135.
(Q) 2 M. D. aad De Ges., 711. (12) 11 B. L, R., 405

(13) L L. R , 5 Bom., 143.
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legal estate; and (c), that the letter or ineniorandum of deposit 1886 
%¥as “ oiily a writipg” which was evidence of the fact from which oo Notrsro- 
the contract was to be iEferred, and that atij other evidence moung 
might he given of the same fact. Htooif Oo,

But entertaftiing doubts oe the points, the Additional Recorder 
referred the following questions to the High Court:—

(1) Whether the unregistered letter or memorandum of 
df^posit is admissible in evidence in proof of the equitable mort
gage claimed*

(2) In the event of the first question being answered in the 
negative, whether the letter of deposit is admissible in evidence 
in proof of the right which the plaintiffs claim to a conveyance 
of the legal estate.

(3) Whether, in consequence of the letter of deposit, the 
plaintiffs are precluded from giving any other evidence in proof 
of their claitns mentioned in the second question.

Mr. Sale (instructed by Messrs. Harris & Bitmnmm) for the 
plaintiffs.

No one appeared for the defendants.
The opinion of the High Court (M it t e r  and G r a n t , JJ.) was

as folltws:—
We think that the present case is entirely governed by the 

judgment in Kedar Hath Butt v. Sham Lai Khettry (1). As 
in that case, so in this, the question is, whether the memorandum 
or the letter of deposit referred to in the questions submitted 
to us was itself a contract of mortgage, or simply evidence 
of a fact from which the mortgage could be inferred. We think 
for the reasons given in Kedar Nath Dwtt’s case that the letter 
of deposit, as it is called in the questions submitted to us, was 
not a contract of mortgage between the parties. The equitable 
mortgage was effected by the deposit of the title deeds by the 
defendant No. 1 before the writing of that letter of deposit took 
place. In that letter it is simply recited that an equitable mort
gage had been effected by the deposit o f title deeds.

Not only is the present case supported by the judgment o f 
the Appellate Court, in the case of Kedar Wath Diitt, but i f  may 
also be supported by the reasons given in the judgment of Mr.

(1) 11 B. L. II., 405.
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1831) Justice Macphersoii, who hesLi'd the c-a,se of Keda/r JŜ ath Didi in
Oo N ouko-" Original Court. There the transaction, accosdiug to the view 

HousT AjDpellate Court, was not completed till the debtor
H TO oif O o, in that case executed the note of hand, hut in this case tlse exe

cution of the note of hand preceded the deposit* of the title 
deeds, and the letter of deposit was written about two hours 
after, That being so we think that in this case the transaction 
was completed before the letter of deposit was written. Upon 
both these grounds we agree with the learned Recorder in the 
answers to be given to the questions submitted to us. But with 
reference to the second question we desire to say that we by no 
means endorse his view that the plaintiffs would be entitled to 
a conveyance to them of the legal estate. This question has 
not been referred to us, but if it were, we should be inclined to 
hold that the proper remedy is by sale of the mortgaged 
property.

The record will be returned to the lower Court, and under 
s. 57 of Act XVTI of 1875 the costs of this reference shall be 
considered as costs in the suit.

K. M. C.

A P P E L L A T E  C I Y I L .

1886 Before Sir IF. Oomei' Petheram, Knight, Chief Justice, and Mr. Jvstice GJiose,

HIRA LAL GHATTERJI (P l a in t if f ) GOURMONI DEBI ( D e p e n d a n t ) . *

Civil Procedure Code, 1882, s. 244— Suit to recover furchase tnoney on 
reversal o f dearee under lohich Sale in Ejoeciition too7c place—Separate 
suit—Party to ffooeedhigs in execution. *

G- instituted a suit against j j ,  C and P, -wliich was dismissed with costs, 
but an appeal was preferred. Pending the appeal, however, 0 took out 
execution of the decree for costs, and brought to sale a house, belonging 
to G of wliich became the purchaser, paid the purchase money, and 
got possession, Sabsequently the decision dismissing the suit was reversed 
Oft appeal, and the defendants in that suit were ordered to pay a cei’tain 
sum to G with costs. O then applied for restitution of her house which 
liad been sold under the decree I’eversed, and eventually* obtained an 
meottditional order for possession, j j  being left to any remedy open to

 ̂ Appeal from Original Decree No. 530 o f 1885, against the decree of 
Bftboo Sharoda Prosad Chatterji, jRai Bahadur, Subordinate Judge of 
Hooghly, dated the 8th of September 1885,


