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it seems to us that iif determining tlie question whetlier the vahie 1S86

V.
R ash

B e h a k i
S i n g h .

of the subject-mgLttef in dispute in this case is above Es. 1,000, n a -dk  Sin g h  

the ^wer Appellate Court has proceeded upon an erroneous 
principle. As already remarked, it is not possible to lay down 
any hard and fast rule for measuring the value of a right of pre
emption in any particular case. But the lower Appellate Court 
in this case, for reasons already given, was not right in measuring 
it by the value of the property itself without taldng into con
sideration the fact that the plaintiff has offered to pay to the 
defendant Rs. 700, and would be bound to make the payment 
before ke could succeed.

It has not been shown therefore that the Munsiff was in error 
in holding that he had jurisdictioa to entertain the suit. That 
being so, the Subordinate Judge’s judgment cannot stand. We 
therefore reverse that judgment and send back this case to that 
Court to decide the appeal on the merits. Costs will abide the 
result.

K. c. M. Gase remanded.

B efore M r. Justice Prinsep and M r. Justlre Beverley.

•SRIHABY MUNDUL (JuDbMENT-BEBTOR) V. MURARl GHOWDHEY and

ANOTHER (DBCREE-nOLDERS).*

Limitation—JSxecutkm of Deeree—Jiirisdietio7i of Court ivhere decree was 
passed— Transfer of decree for esaecuiion— Code o f Civil Procedure^ 
ss. 23S, 239, 248.

Oq tlie 4tli of Marcli 1884, a decree-liolder applied to the Ootirfc of the 
Subordiuate Jadge of Moorsliodabad (where the decree was passed)for transfer 
of the decree to the District Court of Beerbhoom for execution. The 
transfer was made, and, on application by the decree-holder, the judgment- 
debtor’s properties in Beerbhoom were attached. Thereupon the judgment- 
debtor objected to the attachment, and obtained an order under s. 239 o f the 
Code of Civil Procedure staying the execution proceedings. The judgment- 
debtor then applied to the Court of the Subordinate Judge at Moorshedabad 
objecting to the execution of the decree, on the ground that it was barred by 
limitation. The objection was overruled by the Subordinate Judge, and his 

•

* Appeal from Order No. 150 of 1886, against the order of T. B. 
Beighton, Esq̂ ., Judge of Moorshedabad, dated the 19th of January 1886 ; 
affirming the order of Baboo Nobin Chunder Ganguli, Subordinate Judge 
o f Moorshedabad, dated the ,22iid of September 1885.
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18Sf> decision was upheld on aî peal to the District Judge. On second appeal
”  to tlle High Court,

S r i h a r y  “
Mondul Heidi that the Moorshedabad Court was competent to hear and dqjiermine' 
Murari limitation.

G h o w d h e y .  also, that the fact of the judgment-debtor’s not raising the plea of
limitation in the Beerbhoom Court did not, under the circumstances, preclude 
him from relying on it in his subsequent application to the Court at 
Moorshedabad.

This was an application for execution of decree. The judgment 
aj^pealed from was, so far as material, as follows:—

“ The dates in connection with this appeal which relates to the 
execution of a decree are as follows
Decree obtained in the Court of the Subordinate Judge

of Moorshedabad i.. ..." ... 5th May 3877
First application for execution • itt* 1878
Struck ofl; ... ... ... June 1878
Second application ... ... .... 22nd December 1880
Notico to judgment-debtor ... ... ... 14th January 1881
Served ... ... ... ... 28th January 1881
Struck off for default ... ... ... 19th April 1881
Third application containing a prayer for transfer to the 

Court of the Subordinate Judge of Beerbhoom 
where the judgment-debtor’s property is situated... 4th March 1884.

Subsequently an order for sale of certain property took place 
at Beerbhoom, but no sale has actually occurred.

“ Finally the judgment-debtor applied to the Subordinate 
Judge of Moorshedabad alleging that the third application was 
barred, and praying for an order to stay execution at Beerbhoom, 
The execution proceedings have been stayed, but th<® Subordinate 
Judge has decided the present application in favour of the decree- 
holder, considering that the application is not barred.

“ Against this decision both parties have appealed, the judg- 
ment'debtor urging that the proceedings are barred, and the 
decree-holder by way of cross-appcai argues that the Subordinate 
Judge of Moorshedabad had no jurisdiction to try the objection 
which ought to have been made at Beerbhoom.

“ Before deciding the main point at issue I  deal chiefly with the 
argument of respondent that the third application was not barred 
by limitation when presented. The order of 19th April was that

258 TUB INDIAN LAW REPORTS. [VOL. XIII.



the decree-holder do ^ay into Court two annas postage stamps
and ‘ the decree  ̂(sk") within five days,’ This was apparently tiot Rrihary

done, j3,nd the ease ŵ as struct off for default on. the 19th April.
The respondent argues that there being no provision in the ohowdhbt.
Civil Procedure Code for ‘ striking off’ an execution proceeding, the 
application was never dismissed, and the decree was alive on 4th 
March 1884 He cites a case of Bisiua Sonan Ghunder Oossyamy 
V. Binandct Ghunder Bibingar Adhikar Gossyaniy (1) in support 
of this view. This case does not apply here ; for whether the ex
pression ‘ struck off’ in the present proceeding was the correct 
one or 4iot the order passed certainly amounts to a dismissal. The 
order was not passed by the Court for its own convenience, or of 
its own motion, but after default had been made by the decree- 
holder in carrying out an order passed by the Court. No steps 
were taken by the decree-holder under s. 108 of the Civil Procedure 
Code to get this order set aside, and no step in aid of execution 
having been taken between January 1881 and March 1884!, the 
decree was at this latter date barred by limitation.

The main question is whether the decree has been revived by 
the proceedings in the Court of Beerbhoom, or rather whether the 
judgment-debtor, having neglected to plead limitation in the 

‘ proper Court, is now precluded from raising the point at Moorshe* 
dabad, A number of authorities have been cited as regards 
the powers of a Court executing a decree sent to it for execution, 
and I have considered these very carefully. The principal 
authority is the case of Mvjngal Fershad Dichit v. Grija Kant 
Lahiri (2). The following principle appears to have been estab
lished by thil case even if the proceedings were (as they undoubt
edly were) barred by limitation when the decree reached the 
Beerbhoom Court. The order of the Beerbhoom Court allowing 
execution to revive, is, if unreversed, valid, provided that the 
Beerbhoom Court had jurisdiction to try whether it was barred by 
time or not.”

The learned Judge then went on to discuss the cases of Mina
Konwari v*. Juggat Setani (3); ZutfuUah v. Eirai Ghand (4);

(1) L li. E., 10 Gale., 416. (2) j[. L. R., 8 Calc., 51.
(3) L L. R., 10 Gale., 196.
(4) 13 B. L. E,, Ap., 30 ; 21 W, B., 330.
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18815 Nursmg Boycd v. Hurryhar Saha ( I ) ; r.nd Mungal Pershad
Dichit V. Qrija Kant Lahiri (2). He found that the Beerbhooni

MuN’Duii Oourt had acted -with jurisdiction, and he held that the proceed-'h t ^

MtrKiBi ings were not barred by limitation.
The judgment-debtor appealed to the High Court on the follow

ing grounds: (1), that the case of Mimgal Pershad JDichit had 
no application to the present case, as the proceedings in the 
Beerbhoom Court were not brought to the knowledge of the 
jndgment-debtor, and no notice of the application of the 4th of 
March had been served on him ; (2), that the Judge was wrong 
in deciding against the judgment-debtor without finding >vhether 
he had or had not notice of the proceedings in the Beerbhoom 
Oourt; (3), that the judgment-debtor was not bound to take the 
plea of limitation in the Beerbhoom Oourt, and that he was 
entitled to take it in the present proceedings.

Baboo Troylitokho Nath Mitter and Baboo JRiUnessur Sen 
for the appellant.

Baboo Wil Madhuh Sen for the respondents.
The judgment of the Court (Prinsep and B everley , JJ.) was 

as follows :—
This appeal relates to the execution' of a decree passed by- 

the Subordinate Judge of Moorshedabad, which has been 
transferred under s. 223 of the Code of Civil Procedure, to the 
District Court of Beerbhoom. The application for transfer 
was made on the 4th March 1884, and before transferring the' 
decree, the Subordinate Judge of Moorshedabad issued the notice 
required by s. 248 on the judgment-debtors. After- report made 
of due service, the proceedings requisite for transfer of the 
decree were taken. On the application of the decree-bolder, 
certain properties belonging to the judgment-debtors were attach
ed in the district of Beerbhoom, on which one of the judgment- 
debtors objected to the attachment, and obtained an order under 
section 239 staying execution of the decree so as to enable him 
to apply to the Moorshedabad Court to consider lii% objections 
The exact terms of this order are not before us, because the 
Older' in appeal is from the Moorshedabad Court, and the
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proceedings of tlie Beerblioom Court have not Ijeen sent np. isss 
However, for tlie purposes of this appeal, it is sufficient to say srih4ry 
that the Beerbhoom Court passed an order under section 239. "
The Sulordinate Judge as the Court which passed the decree 
and the District Judge in appeal have concurrently rejected the 
objection made by the judgment-debtor, that execution was 
barred by limitation, and they have relied on the judgment of 
the Privy Council in the well known case of Mtmgal PersJiacl 
Dichit V. Grija Kant LaJdri ( 1 ) .  It appears to us that both the 
-Coui’ts have misapprehended this judgment of the Privy Council 
in applying it to the present case. In that case the objection 
raised was that the sixth application for execution was barred 
by limitation, and that therefore the seventh application, that is, 
the application under which the proceedings were then being 
taken, was inoperative. Their Lordships held that no objection 
had been raised in the course of the proceedings taken on the 
sixth application, but that the debtor had appeared, and in 
applying for the postponement of the sale had submitted to the 
attachment of his property. The Privy Council accordingly 
held that the Court could not re-open the previous proceedings.
In the case before us, the objection is taken to the application 
now before the Court. The District Judge appears to have held 
that the objection of limitation cannot be allowed to be raised 
by the jiidgment-debtor, because he has submitted to certain 
proceedings in the Beerbhoom Court. But the only proceeding 
taken by that Court against him was one of attachment of his 
property, and the judgment-debtor forthwith objected to such 
attachment, arfii obtained an order from the Court staying further 
proceedings under s. 239. There was consequently no adjudica
tion of this point against the judgment-debtor in the .Beerbhoom 
Court.

The next question raised is whether the Moorshedabad Court 
had any jurisdiction to entertain such objection, the decree 
having been transferred to the Beerbhoom Court for execution.
The terms oT ss. 239 and 242 seem to us to recognise the 
jurisdiction of the Moorshedabad Court. The cases which have 
been cited to iis merely show that the Court to which a decree has
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1886 been transferred for execution lias jurisdiction to determine an 
objection of limitation, such as has been raised in the present case ; 

MuNDtrL cases go so far as to exclude the jutisdiction
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Mueaki of the Court which passed the decree. In the present case
Chow dh ey . , . tthe notice under s. 248 was passed by the Moorshedabad Court,

and the judgment-debtor before us also contends that his objec
tion that no service of this notice was made should be heard 
by that Court. One of the objects of serving such a notice is
to enable the judgment-debtov to object to execution o f the
decree because it is barred by limitation, and therefore -we also 
think that the Moorshedabad Court from which tl>« notice
issued would be the proper Court to determine this matter  ̂
although it might also have been raised and decided by the Court 
at Beerbhoom. We may refer to s. 224 (c) under which the
Court sending a decree for execution by any other Court is 
required to send a copy of any order that may be passed for 
tbe execution of th.e decree. In. this case we apprehend that 
the Moorsliedabad Court would have sent a copy of the order 
made by it on receipt of the report of the service of the notice 
under s. 248. As it has been held that, but for Mmigal Perfthad 
Dichit’s case, execution of the decree  ̂ is barred by limitation, 
and that case, in our opinion, does not apply, the order o f the 
lower Court must be set aside and its finding on the actual facts 
accepted. In substitution for the orders passed, it will accordingly 
be declared that execution is barred by limitation. The judgment- 
debtor will recoive his costs of all the Courts.

P. o-’ic. Appeal alloived,
— ....................................

Before, Mr. Justice MUter and Mr. Justice Agtiew.
1886 MISBI LAL AND OTHERS (F iR S T  P a r t y ,  D e f m d a k t s )  V. MOZHAll

30. HOSSAIN ( P l a i n t i f f )  a n d  o t h e h s  ( S e c o n i) I^a e t y

D e f e n b a n t s . ) *

Mortgctge— Mortgage of orop.9 that May he grown npon a certain plot of land, 
its nature anti efect— Transfer of Vroperty Act— Contract Act.

The mortgage of iadigo crops that may be grown upoa a certain plot of 
land is a valid transactioxi,

® Appeal from Appellate Decree Ho. 1251 of 1885, against the decree of 
Moulvi Abdul Aziz, Khan Babadoor, Subord’mato Judge o£ Sanm, dated the 
l7th of March ISSS, affirming the decree of Baboo Nepal Cbunder BosW, 
Munsiff of Sowau, dated tlie 19th of Axigusfc 1884.


