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Rulings to this offeet are to be found in Rumakristne Mosdelly
v, Soobraya Graemany (1) and Govind Appale v. Kondappall

BALLAV 8N Sestrulu (2).
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The result of these decisions, we thinl, is that where payment
of a debt is mot being withheld for frandulent or vexatious
motives, but from a reasonable doubt as to the purty eutitled,
the plaintiff is bound to produce a certificate under Act XXVII
of 1860 before he can obtain a decree or exccute a decree already
obtained by the deccased, though he nay institute his suit or
apply for exccution without such a certificate provided it is filed
before decree or before execution issues.

In the present case, then, the order of the lower Cdwrt would
appear to be technically wrong; but wo should not be prepared
to sct the decree aside, or dismiss the suit on this ground alone,
- [The decree of the Subordinate Judge was eventually set aside
on the merits of the case, and on this ground, aud the ease re
manded for further cnquiry.]

1. V. W, Cuse remanded,
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Before Mr. Justice Norris and Mr. Justice Deverley.
DOMA SAHU (Pramxrrrr) oo NATIIAY KITAN axp orunes (DurgNn.aNTs, )%
Mortyage— Foreclosure—Notice of foreclasure — Reg, XVIL of 1806.

A notice of foreclosure signed by the Sherishtadar of the Judewe’s Court
and bearing the seal of the Court, but not the signature of the Judge, held,
following the principle of the devivion in Basdes Singh v, Matu Din (1),
not to e a valid notice under Reg, XVIT of 1800, s. 8.

THE material facts of this case woere as follows

Certain properties, which were sct out in the first paragraph of
the plaiut, were mortgaged by the father of the defendant No. 1
to the plammtit}, to sccure a sum of Bs. 7,685 under o deed of con-
ditional sale, dated the 17th Decomber 1875, corresponding with
the 8rd of Pous 1252, In the deed of conditional sale the
berm for xepayment of the amount was fixed at two years,
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% Appewl from Original Decree No. 22 of 1885, foainst the decreo of Bahoo
Girish Chandra Ghaterji, Ral Babadur, Subordinate Judge of Mozutlerpore,
daled the 27th of December 1884.

(1y 6 Mad. Jur, 262,
(2) 6 Mad. IL C,, 131,
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After the deed had been executed, the right of the origipal

51

1886

® . . . S —
hortgagor 1n certain of the properties devolved upon the defen- Doya Samu

daunts in this suit, amongst others, the defendants Nos. 4 and 5.
The plaintiff being desirous of foreclosing the mortgage and
rendering the sale absolute and conclusive after the expiration of
the period prescribed by s. 8 of Regulation XVII of 1806, followed,
or rather purported to follow, the provisions of that section, and
applied by a written petition to the Judge. The Judge, on
reveiving the petition, forwarded a copy of it together with a
notice, to the defendants Nos. 4 and 5

The notice bore the seal of the Court, and was signed by the
sheristadar of the Court, but did not bear the signature of the
Judge.

Subsequently a suit was brought for possession upon the fore-
closure. When the suit came to be tried, the defendants Nos. 4
and 5 objected that the notice upon the defendant No. 5
Harihar Pershad had not been properly served, and also that, as
a matter of law, no notice had been served upon him. These
objections were based on the grounds that Harihar Pershad was
not correctly described in the petition ; and that the notice was
invalid as not having been signed by the Judge.

The Subordinate Judge upheld both the objections, and found
that there was no valid service of notice on Harihar Pershad.
From thls decision the plaintiff appealed.

Baboo Mohesh Chunder Chowdhuwri and Baboo Umakali
Mookherji for the appellant.

Baboo Kale Kissen Sen and Baboo Kullod Kinkur Raz for
the respondents.

~ The judgment of the Court (NORRIS and BeVERLEY, JJ. )
after stating the facts and disposing of the objection as to the
misdescription in the petition by saying that the defendants could
not possibly have been misled by it, proceeded as follows :—
Another obfection was raised before the Subordinate Judge,
which is this : Section 8, Regulation XVII of 1806, says that the
perwana which the Judge is to send with a copy’ of the peti-
tion shall be “ under his seal and official signature® The Sub-

ordinate Judge has found, and his finding of fact isnot questmned |
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that the motice, a copy of which was served upon thee defendant
Harihar Porshad, does not bear the official signaturc of thé
District Judge. 1t boars the seal of the Judge and the signa-
ture of the sheristadar of his Court. And upon the authority of
a case of DBasdeo Singh v. Mata Din (1) the Subordimate Judge
has held that that is not a valid notice.  'We arc of opinion that
this view of the Subordinate Judge is right. We quite agree
that the Allahabad decision does not go to the full ex-
tent to which the Subordinate Judge goes; and that the
two cases differ in this respect—that in the Allahabad cage
there was only the official scal of the Court and no signature
of the Judge or of any othor officer, but in the present case
there is the signature of the sheristadar. It would be almost
impossible to hold, we think, that the sheristada’s siguature is
the official signaturc of the Judge. If there were any cwduncc
from which we could have found as a fact that the Judge
authorized the sheristadar to affix the official seal of the Couwry
upon this perwana and authorized the sheristadar to sign his,
the Judge's, name by signing his, sheristadar’s, own name, the
Subordinate Judge might have been in error, - But there is abso-,
lutely no evidence upon the record, and one can hardly imagine
any circumstances which would warrant the drawing of such an
inference. We "think, therefore, that this objection must hold
good. :

We have been asked by Baboo Mohesh Chunder that, 1f wo
find either or both of these objections to be good, to follow
the decision, to which he has called our attention, of Mr. Justice
Mitter and Mr. Justic Field in Pergash Koer v. Mohabir Pershad
Narain Singh (2). We do not think that, under the circumstances
of the case, we should be justificd in doing this, hecause we are
not satistied that all parties, who arc intcrested in the mort-
gaged propertics, are before the Court. In that case apparently
all the proper parties intercsted in the mortgaged propertics
were before the Court.  In this case we dfe not satisfied that such
is the case ; and it might give rise to great injustice and certainly
to counsiderable confusion, if we were to follow the course whick

() I. L. R, 4 AlL, 275,
(2 T. Lo R, 11 Cule , 082,
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we are asked to follow. We cannot therefore accede to that
application.
The result is that the appeal must be dismissed with costs.

| Appeal dismissed.
J. V. W,
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APPELLATE CRIMINAL.

Before Mr. Justice Wilson and Mr. Justice Porier.
KALAUHAND SIRCAR AND oTHERS v. QUEEN EMPRESS.®
* Evidence Act (I of 1872), s. 154 — Hastile witness.

The mere fact that at a Sessions trial a witness tells a different story from
that told by him before the Magistrate does not necessarily make him hostile.
The proper inference to be drawn from contradictions going to the whole
fexture of the story is not that the witness is hostile to this side or to that,
but that the witness is one who ought not to be beheved unless supported
by other satisfactory evidence.

Ix this case there were four persons committed to the Sessmns
Court and charged as follows :—

Kalachand Sircar add Moser Sheikh with the murder of one
Sital Chunder De, and with having wrongfully confined the said
Sital Chunder De and four other persons, namely, Ketu, Adu,
Lalu and Meher, and with causing hurt to them with the
oiaj'ect of compelling them to confess to the commission of theft
and of compelling them to restore the property stolen.

Pramnath Shaha with abetting all the above offences.

And Prosunno Coomar Shome, head constable, with a‘beﬁment
of hurt only. S

The facts as stated by the prosecutlon were: That on the 18th
October 1885 the house of one Shibnath Sircar was broken into
and property stolen therefrom ; that on the night of the 19th
October Ketu, Adu, Lalu and Meher were brought to the house
of Prannath Shaha and were there tortured and beaten with the

object of extorting a confession from them regarding the persons
fnnphca,ted in the theft from Shibnath Sircar ; that at a later

~ % Criminal Appeal No. 178 of 1886, against the order pissed by W, H.
‘Page, Esq, Sessions Judge ofF umdpme dated the 4th of January 1886.
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