
The 0|ily case quoted to us which is cxactly in poiut is the ease 188(>
of Durga Pmsanna Qhom v. Kali Das Dutt (1). The ” gobiniT~ 
point was raised in that case, and the opinion expressed is that îtow-DHurî  
which we now entertain. The other case quoted, narnelj Batwi r.
Aldr V. Bhuggobutty Koer (2), and tlic two cases Rami Monee 
MoliihTer V, Aleemoodeen (3) and Raj Kishen Mookerjee v. Peavee 
Mphun Moohevjee (4) “cited therein, and followed by that decision, 
proceed on entirely chiferent grounds. The plaintiffs in these 
cases wore admittedly proprietors of the lands and, as such, ivere 
entitled to exercise all the ordinary rights of ownership ; and it 
w'as held in all these cases that the dcfendautH who disputed the 
landlord’̂  right to collect rents from the tenants directly, on the 
ground that they held intermediately, were bound to. establish 
their title. As the plaintiif has failed to prove that the defend­
ant holds under an incumbrance voidable under s. 66 of the 
ilent Act, the suits have been properly dismissed. We accordingly 
dismiss these appeals with cost&

P. o’k. Jppeals dismissed.

Before M r. Justice Field and M r. JxiUice Macphcrson.

K A LI KISIIEN TAGOliE (P laintiff) GOLAM ALI (D ependant
138G

Lanillord ami tenant— Notice to quit— Declaratory decfee— Specijk R elie f A c t—  Mareh  19.
Transfer o f  Property A c t  ( /  V  o f  LSS'J), y. 42— Discretion o f  Court to give a ~ ~ ~ ~
ilcdaralury decree— Tenant setting up larger interest than he is entitled to.

A jThiintiffi, iiduiitting a defeiiclarifs rig'lit to a 7airsa-Ja'>nt->' tenure in cevtain 
laada, but denying a perraauenfc jnalgtizari tenure set np by  him, sought
io eject tile defendant from tlie hurm -jm ia  bolding, and for a declaration 
th;.i,fc tlie defoudnnt was not entitled to tbo perniaueut malguzari tenure :
Held^ that the plaintiJi was entitled to the declaration asked for, notwith­
standing that in consequence o f his failure to prove a reasonable notice to 
<{uit, he was unable to obtain a decreo for  ejectraonfe.

A Judge, interfering with the discretion exercised by a lower Court in 
granting a declaratory decree, should state his reasons for so doing.

The principle laid down in Vivian v. Moat {6) is not applicable to this country.

ifppeal from  Appellate Deci-ee No. 329 o f 18S5, against the decree o f 
H. Bcvoridg\’ , Jijdge oi: Furridpore, dated the 19th o f  December
1884, rovcrsing tiie decree o f Baboo Jagat Durhibli Moaoomdar, Subordinate 
Judge o f Furridpore, dated the 22ud o f Deccraber 1883.

(13 9 0 . L. E., 449. (3) 20 W . R.>574.
(2) 11 a  L. E., 476. (4) 20 W. It,, 431.

'{5 } L. Pu 16 Ch. 730.

YOl:  XIII.] CALCUTTA SERIES. g



188G The plaintiff in tliis case alleged tliat tlie defendant was 
in occupation of two plots of land under a kivrsa-jama or ordinary 

K i s h e n  from wMch. he, as tenant thereof, could be ejected
1A GORE  ̂ • l l T f ’ l r l X

V* at will; that while in such occupation no had ouiit liuts upon 
G o la m A ll committed various other acts of encroach­

ment inconsistent with the rights of a tenant holding a kursa- 
jam a, that moreover the defendant, in a previous suit No. c23 
of 1878, had put in a written statement setting up as against 
him (the plaintiff) a permanent malguzari jama, including 
therein the two disputed plots, and alleged that such jama 
had been in possession of him and his predecessors from a 
time previous to the Permanent Settlement (but that most of the 
documents put in to support the defendant’s statement had been 
proved to be forgeries) ; that he had served on the defendant, 
on the 1st October 1881, a notice calling upon him to quit 
by the 14th November 1881.

On these allegations the plaintiff on 8th August 1882 
brought this suit, praying (1) that the defendant’s allegation 
of a permanent malguzari jama might be set aside ; (2) that 
the defendant might be ejected from the two plots o f land, 
and that he, the plaintiff, might be put into possession 
thereof.

The defendant admitted the notice to quit, but objected 
that it was an unreasonable one, and stated that his predecessors, 
and subsequently he himself, had possessed and enjoyed the 
disputed lands in right of a permanent fixed malgimari jama 
and claimed a right of occupancy therein.

The Subordinate Judge amongst others fixed the following 
issues; (1) Is the notice good? (2) Whether the disputed 
land was the permanent malguzari right alleged by the 
defendant ? (3) Whether or not the defendant had a right 
of occupancy? And in determining these issues held, that the 
defendant was entitled to a six months’ notice expiring at 
the end of the year, this being in his "opinion a reasonable 
notice; that the defendant not having been served with 
such a notice, the plaintiff was not entitled to a decree for 
possession; that the defendant had no permanent malguzari 

'jama in the disputed lands, and that lie  had no right of
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occiipafic '̂ therein ; he therefore gave the plaintiff a dq̂ iree 18S5
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declaring that the defendant was a tenant from year to year kalt
liable to he ejected by a six months’ notice to quit expiring at
the end of the year, '*’•. . . Qolam  Am,

The defendant appealed to the District Judge, and the plaintiff
cross-appealed as to th^ question of notice.

The District Judge held that the notice to quit Ŷas not a 
reaionable one, on. the ground “ that it was utterly unreason­
able to ask the defendant to give up in a month and twenty- 
four days land which he had held for so long a time, and which 
with permission of the plaintiff’s agents he had covered with 
buildings,” and set aside the declaratory decree made by the lower 
Court, on the ground that a suit would not lie to set aside an 
allegation, holding that even if such suit would lie, this was not 
a  case in which a Court in exercising its discretion should grant 
such relief.

The plaintiff appealed to the High Court.
Mr. Woodroffe (with him Baboo K ali Mofmn Das and Baboo 

Bwrga Mohun Das) for the appellant contended that no notice 
to quit was necessary as the defendant has repudiated the true 
position of his landlord, setting up a larger interest than he 
was entitled to, viz., a permanent malgusaTi jama, he being en­
titled *merely to a hursa-jama— Vivia% v. Moat (1), Baba v. 
Vishvanath Joshi (2 ); and furth<̂ r contended that a declaratory 
decree could be made in the case—Wilmony Singh v. Kally 
Oh'i r̂n Shattacha7jee (3), and Kathama NatoMur v. Dora Singa 
Tevar (4) j and that the District Judge was not justified in 
interfering with the discretion exercised by the lower Court 
granting such relief, no reasons having been given in his judg­
ment for so doing.

Mr. Bell (with him the Advocate General (Mr. Pawl), and 
Baboo Bash Bekari Ohose) for the respondent.

Mr. Bell.— T̂he noi^ce being insufficient, the case ought to have 
been dismissed without any decision on the other issues. See Field’s 
Kent Digest, Article 89,p. 62, and Bissesuri Dabeea«^, Baroda Kant

(1) L. E., 16 Ch. D, 730. (3) L.E. 21. A., 83 ; 14 B. L. B„ 382.
(2) I. L. B., 8 Bom,, 228. (4) L. i l  2 I, A., 1G9; B. L. ^..,83.



18S6 Roy^Cliowilry {V). A  declaratory decree to set aside an allegatioa 
 ̂ will not lie— N ih n on y  Singh  v, K a lly  Ohurn BJiattachafjee (2), 

f l a o S  J^cithmia HatcliiaT  v. D ora  Singa T em r  (8), B reen a m in  M itter  
V. Kishen Soondery Dassee (4), Skeo S ingh B a i  v. Bahho  (5).

GOLAM ALI.
The judgment of the Court (Field and Macpherson, JJ.) 

%\as delivered by
Field, J., who after setting out tiie facts continued.— 

The first point pressed upon us in appeal is that no notice 
was necessary, because the defendant being entitled merely to 
kiorsa-jama had set up a larger interest in himself, a
permanent malgiizari jama, had repudiated the true  ̂ position 
of his landlord, and might therefore be ejected at onee without 
notice. In support of this contention the case of Vivian v. Moat (6) 
was relied upon. In that case the tenant defendant had 
disputed his landlord’s right to raise the rent. Fry, J., said: 
“ Every landlord, in the ordinary sense of the word, has in 
popular language a right to raise the rent/' and he considered 
that the denial of the landlord’s right to raise the rent being 
a suggestion that the landlord was not an ordinary landlord of 
the estate, but either a lord of the manor or an owner of some 
other right which gave him a title to a customary rent merely, 
was in fact a renunciation or disclaimer of the landlord’s title. 
We think that the ground of this decision rests mainly upon 
the relation of landlord and tenant, as it exists in England, where 
such relation depends upon contract, and that the principle of 
this case is not applicable to this country, where a different state 
of things prevails. In this country there are numerous tenures 
the rent of which cannot be raised, and the denial o f the land­
lord's right to raise the rent is not necessarily a renunciation 
or disclaimer of his title as landlord.

The next question argued before us is concerned with the 
reasonableness of the notice. Whether a notice is or ^  not 
reasonable is a question of fact, and therefore ordinarily the 
decision of this question is not open to second appeal. But if 
the finding of the Court below is based upon no evidence, or

(1) I. L. R., 10 ijalc., 1076. (4) II B. L. E., 171.
(2) L. R. 2 L A., 83; 14 B. L. R,, E82. (5) L  L. R. 1 All, 688.
(3) L. R. 2 1  A., 169 ; 16 B. L. E., 83. (6) L, R. 16 Ch. D., 730. ,
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upon rpagons, all of which are untenable, uo doubt the propriety issG 
of such finding might be questioned upon second appeal. ’The 
Judge in the Court of first instance thought the notice un- K is h e n  

reasonable, because It did not expire at the end of the year, and 
further, because it was not a six months’ notice which he thought 
would under the circumstances be a reasonable notice. The first 
ground is absolutely untenable. There is no law in this country 
which requires a notice to quit in a case of this kind to expire 
at*the end of the year. The second ground is also bad, because 
there is no law which requires a six months' notice to be given.
What the Judge ought to have found was, not what notice would 
have beoa reasonable, but whether the notice actually given in 
this case was or was not reasonable. I f the Judge in the lower 
Appellate Court had merely adopted the reasons given by the 
Subordinate Judge, it might fairly be contended that his find­
ing was open to question in second appeal. We think, however, 
that although he has adopted the Subordinate Judge’s finding, 
he has not adopted his reasons, but has exercised his own judg­
ment upon the evidence in the case. He says at page 81:

The defendant urges that this notice is unreasonable, and the 
Subordinate Judge holds that it is sO'. So far I quite agree 
with the Subordinate Judge” Here he agrees in what the 
Subordinate Judge holds, but he does not express his concurrence 
in th§ reasons given by the Subordinate Judge for his finding ;

*and from his observations at page 33 it appears that he did not 
concur in the view taken by the Subordinate Judge that there 
shftuld be a six months’ notice. At page 32 the District Judge 
says: “ Under any circumstances it was utterly unreasonable 
to ask defendant to give up in a month and twenty-four days 
land which he had held for so long, and which with the permis­
sion of plaintiff’s agents he had covered with buildings.” We 
think that this is a finding of fact that the notice of one month 
and *twenty-four days given to the defendant was not a reason­
able noticfe. The J)istrict Judge then proceeds to give his 
reasons, and it haS been pressed upon us that in giving these 
reasons he has omitted to consider many facts â id circumstances 
ip the case which should have weighed with liim in forming his 
.opinion upon the question which he had to dec^e. It may*
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1886 be quite possible that the Judge has not dealt \pt^ this
question as fully and satisfactorily as could be wished; but

T VQOEE nevertheless we are of opinion that we cannot enter upon an
«’• examination of the evidence upon second appeal, and that we

are precluded from interfering with the finding of fact arrived 
at by the Judge.

The next question with which we liave to deal resolves itself 
into two parts: first, was the District J udge right in thinking 
that no declaratory decree could according to law be made*in 
this case ; and, secondly, was he justified in interfering with the
exercise of discretion by the Court of first instance in making
such a decree.

As to the first point we think that the Judge was in error in 
holding that a declaratory decree could not, according to law, be 
made in the present case. In the two cases in Nilm ony Singh v, 
Kally Churn Bhattacharjee (1) and Kathama Natchiar v. Bora 
Singa Tevar (2), their Lordships of the Privy Council deal with 
the provisions of s. 15 of Act V III  of 1859. This section has been 
repealed, and the provisions of the present law, s. 42 of the Specific 
Belief Act, are materially different. The provisions of s. 42 are as 
follows: “ Any person entitled to any legal character, or to 
any right as to any property, may institute a suit against any 
person denying, or interested to deny, his title to such character 
or right, and the Court may in its discretion make therein a 
declaration that he is so entitled, and the plaintiff need not in" 
such suit ask for any further relief.-” Now, what the plaintiff 
asks in this case is that the defendant’s declaration as to having 
a permanent malgumri jam a  be set aside. We must not in 
this country tie up parties too strictly to the language of their 
pleadings, and we must look, not at this language merely, but 
at the substance of the thing. The plaintiff admits that the 
defendant has a hursa-jama, but he denies that the defendant 
has the much larger interest asserted by him, viz., a permaaient 
matgmari jama. In other words, he alleges that fhe interest 
which is vested in himself is the whole propt-ietary right less a 
Jcursa-jama belonging to the defendant, and that it is not a 
mueh smaller interest, viz., the proprietary right less a permanent 
(1) L. R. 2 I. A., 83; 14 B, L. R., 382. (2) L. R. 2 t  A., 169 ; 15 B. L. R.,83.
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protected j ênure, that h, a permanent malguzaTi jama. Let us 1886
aow see wiiat the pleadings -were. In. the sixth paragraph of his kTm
written statement the defendant alleged that for more than 
twelve years before the service of the notice, he and liis pre- 
deeessor had been possessing and enjoying the disputed lands 
in right of a permanent fixed mcdgusaH jcmia, and exercising 
the aforesaid permanent *malgiizari right over the same; and 
in the nineteenth paragraph he alleged as follows: “ From 
befoi^ the Decennial Settlement, from the time of the plaintiff’s 
predecessors, I  have been from the time of my forefathers 
enjoying and possessing the disputed lands together with some 
other lands of mouzah Ghatakhal and Turbhunaia at a
rent formerly of Sicca Es. 7-12-4-1-2 kag, and then of 
Company’s Rs. 8-4-6 pie as permanent mohurrari transferable 
malguzavi jam a  held and possessed from generation to genera­
tion, first by clearing the jungles and preparing gardens on the 
same, and then by settling tenants here and there from time to 
time, and preparing gardens and excavating tanks, &c., on the 
same. My right of occupancy is of course involved in that 
superior right of mine.” .The Subordinate Judge fixed among 
other issues the following, namely, the tenth, “ whether or not 
the disputed land is the permanent right alleged by the defendant 
in the nineteenth paragraph of his written statement,” and 
the fifteenth, “ whether or not the defendant has a right of 
occupancy in the land.” Finding these two issues against the 
defendant, he made a declaration that the defendant has no 
permanent or protected holding in the land, not even a right 
of occupancy; that he is a tenant from year to year, and 
is liable under the circumstances to be ejected on a six 
months’ notice to quit expiring at the end of the year. Now, 
there can be no doubt that this declaration is too wide, 
and that so far as regards the statement that the defendant 
is a i^nant from year to year, and is liable under the 
cirGumstancel to be , ejected on a six months’ notice to 

' quit, expiring at the "end of the year, it should not have been 
made. But it is contended that the plaintiff is entitled to a 
declaration upon the finding upon the tenth and fifteenth 
issues, that the defendscnt is n o t ' entitled to such a permanent

VOL. XIII.] CALCUTTA SERIES. 9



10

Golam ALI.

1886 riglit as that alleged in the niueteentli paragraph of liis 
wntten statement, and that he has not a right of occupancy in- 

K|shen 1̂̂ (3 appears to us that as a matter of law such a decla-
»• ration can be made under the provisions of s. 42 of the Specific

Relief Act. This view is in conformity with the case of Rajundur 
Kislivjar Bing v. SJieoiJiirsiin 3Usser (1), see the remarks of their 
Lordships of the Privy Council at pages 449 and 450. This case, 
it is to he observed, was decided before s. 15 of Act V III of 1859 
was enacted. Then the case of Bissesuri Dccbeea v. Baroda Kant 
Roy Gliovjclvy (2), decided after the passing of the Specific Relief 
Act, though not exactly in point, lends a certain support to the 
view which we take. It has been contended that, inasi»uch as the 
plaintiff sued for ejectment, and the declaration which he asks 
for is merely ancillary to this ejectment, the declaration 
should not be made. This is no doubt a good argument, as 
regards that portion of the declaration made by the Court of 
first instance, which we have above intimated, cannot be sustain­
ed. It has also some force, as regards the portion of the 
declarationj based on the finding upon the fifteenth issue ; and 
as regards this issue we may further observe that the plaintiff 
lias not asked that it be declared that the defendant has not 
a right of occupancy. It appears to us that the whole of the 
pleadings fairly construed show that the plaintiff sought two 
things : iirst, to have it declared that the defendant h'Ed not a 
permanent malgiizari tenure, or, in other words, that the 
interest in him, the plaintiff, was the whole zemindari interest 
less a hursa-jama ; and secondly, to have the defendant e^cted
from this hursa-jama upon service of notice to quit. "We
think that these two things are separate, and that the plaintiff 
may well have the declaration which he asks for, even though/ 
in consequence of his failure to prove a reasonable notice he 
is unable to proceed to the ejectment of the defendant. 
Having regard to the proviso of s. 42, it may be observed
that in respect of the interest as to wkicli the plaintiff seeks
a declaratory decree no farther relief is possible, and that the 
forther relief which would have been possible, if a proper notice 
tad been served, is sought not in respect of the interest which

( 1 ) 10 Moore’s I. A., 438. (2) I. L. R., 10 Calc., 1070.
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the plaiiltiff claims to havo and wliicli iu substance lie asks 188G
*to have declared, but in respect of the interest which he k a u

admits the defendant to have, viff., a kivrsa-jam a. W c  think, xagobe
therefore, that under the present law, s. 42 of the Specific  ̂ .

’ . ’ . T Qolam Au .
Relief Act, (and see the illustrations to this section), such a decree
as that which is now^asked can be made. Then it is said that 
the ’ plaintiff seeks merely to set aside an allegation. There 
can be no doubt that a declaratory decree ought not to be made
io set aside a mere allegation; but in the present case the 
defendant’s conduct xiniouuts to something more. In the previous 
case, No. 23 of 1878, he set up this permanent m algm ari 
jm na  and* he produced documentary evidence to prove it. He 
is found to have since been exercising rights in the land in­
consistent with a kursa-jama interest, though consistent with the 
permanent malguzari jm na  which he alleges, and in the present 
case he has repeated this allegation of a permanent ma2gii,zari 
jmna, and has again brought forward documentary evidence to 
prove it (a large portion of which evidence has been found to 
be forged).

The next question with which we are concerned is that of 
discretion. The Judge in the Court of first instance in the 
exercise of his discretion made a declaratoiy decree. The 
District Judge set aside the decree, because in his view it can- 
•Bot be Saade under the present law, and then at the end of his 
judgment he says: “ Finally I  must remark with special ad­
vertence to Nihnony Singh v. Kalhj GJmrn BhattacJiarjm (1), 
that'the granting of a declaratory decree is discretionary with 
the Court, and that even if  there was no rule of law against 
making the declaration asked for by the plaintiff^ this is not a 
case in which such relief should he granted.” Now, if  the 
second portion of this sentence he construed as referring to 
the case of Nihnony Singh v. Eally Churn BhaMmlimjee {!), 
the re*asons which may be assumed to have influenced the 
Judge have no existence, because that case was governed 
by s. 15 of Act V III of 1859, which has no application in the 
present ease, and the Lords of the Privy CounciJ after express­
ing* their opinion at the bottom of page 86 that that was not

(1 ) L. B „ 2 I, A., 83 5 U  B. L. B., 382,
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18S6 a case in which, in the proper exercise of discretion, a de-
Kali claration of title. should be made, proceeded to state what the

Tagoee 5 object of the suit was to obtain a
. general declaration against a number of persons holding differentG CLAM i  LI. °  ,

rights. The facts of the present ease are not analogous, and, 
therefore, the same reasons do not apply- oii the other hand, 
the second part of the sentence above quoted is to be construed 
as having no reference to the case of Nilmony Singh v. 
Kally Churn Bhattaclmrjee (1), then the Judge reverses the 
exercise of discretion by the Court of first instance without 
assigning any reason for so doing, and such a judgment cannot 
stand. In the case of Sreenarain MitteT v. Kishen^Soondery 
Bassee (2), their Lordships of the Privy Council said: “ It 
is not a matter of absolute right to obtain a declaratory 
decree. It is discretionary to the Court to grant it or not,^ 
and in every case the Court must exercise a sound judgment as 
to whether it is reasonable or not under all the circumstances 
of the case to grant the relief prayed for.” The Lords of the 
Privy Council heard that case as a second appeal, and putting 
themselves in the position of the High "Court hearing a second 
appeal they made it a ground of their decision, that it would 
not be exercising a sound discretion, even if it could be done, to 
make the declaratory decree asked. In the case now before ua 
the Judge has exercised no judgment, he has given no reasons ■ 
for interfering with the exercise of discretion by the Court of 
first instance.

We must, therefore, set aside his reversal of the Subordinate 
Judge’s exercise of discretion as to the granting of a declaratory 
decree, and the case must go back in order that the Judge, in the 
Court below, may determine the question of fact raised by the 
tenth issue. I f  this issue is found against the defendant and in” 
favor of the plaintiff, the plaintiff will be entitled to a decree 
declaring that the defendant has not the rights put in'* issue 
thereby.

Case remanded.
T. A. P,

(1) L. R. 2 I. A., 83; 14 B. L. K. 382.
(2) 11 B. L. R., 171, at p. lOO'.
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