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Before Sir Francis W. Muclean, K.C.LE., Chief Justice and Mr. Justice

Banerjee,

PROMOTHO NATH MITTER aAnD ANOTHER ... DEFENDANTS.
Ve

KALI PRASANNA CHOWDHRY AxND OTHERS ... PLAINTIFFS,*

Putni interest—Merger of putni interest in gemindar, who purchases ite

Regulation VILI of 1819, sale held under—Transfer of Property det (1V of
1882), ss. 111, ¢el. (d), 117 and 2, cl. (d),

A putni interest created after the passing of the Transfer of Property Act
is determined on a purchase of the same by the zemindar, even at a sale
leld in execution of « decree.

Tars appeal arose out of a suit brought by the plaintiffs for
recovery of arrears as well as for apportionment of rent due to
the zemindari interest purchased by them. The allegations of
the plaintiffs were, that one Brindaban Chuckerbutty and his three
brothers were the owners of certain shares in two zemindaris, who
sold their shares to one Mohun Lal Mitter, the predecessor in
interest of the defendants Nos. 1 and 2, and obtained from hir
four pottahs of intermediate tenures, viz., putni and miras z‘jar.ds
on the Ist June 1884 ; that these four intermediate tenures were
subsequently sold for arrears of rent and were purchased by Adya
Sundari, executrix to the estate of the said Mohan Lal Mitter;
that on the 13th January 1896 they, the plaintiffs, purchased
the said cemindaris at a sale held for arrears of Government
revenue ; that according to the terms of the puind kubuliat, the
defendants Nos, 1 and 2 were liable to pay the Government
revenue, and the cesses, which they did not pay from the Pons
Kist of 1302 B. 8.; and so, inasmuch as on the kaduliats there was,
no apportionment of rent due on account of these zemindaris,
the suit was brought. The defence inter alia was that the
suit for rent was not maintainable in the form it was brought ; that
theprayer for a division of the jamma and for ascertainment of
the proportion, in which the jammas were payable, was contrary to
law ; that the putni rights, the rents of which bad been claimed, had

® Appesl from Criginal Decree No. 58 of 1899, against the decres of

Babu Chandra Kunir Roy, Ssbordinate Judge of Backergunge, dated the
2nd of Decomber 1848, ‘
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no separate existence, thercforo the suit conld not proceed ; that
the putni rights were purchased by them during the time they
were the proprietors of the zemindaris, and, as suck, the said righis
were in fact merged in the zemindari, and therefore the plaintiffs
eould not get any rent from them. The Court of First Instanee
having overruled the objections of the defendants decreed tha
plaintiffs’ suit. Against this decision the defendant’s Nos. 1 and 2
appealed to the High Court.

" Dr. Rash Behary Ghosh (with him Babu Atul Erishna Ghose),
for the appellants.

Babu Lal Mohan Das {with him Babu Bidhu Bhusan Gangult),
for the respondents;

Macruan, C. J.—The facts to which it is necessary to refer for
the purpose of our decision may be concisely stated us follows
The predecessors in title of the present appellants, on the Ist of
June 1884, granted certain putm leases of certain properties, the de-
tails of which it is unnecessmy to enter into ; in 1888, thev
in execution of a decree for arrears of rent due under the putnd
leases, purchased the putni leases, they being at that time the zemin-
dars of the property, The putni rights by this purchase became
vested in the zemindars. In May 1896, the present plaintiffs
bought at a revenme sale the zemindari rights of the appellants
in the lands which, with other lands, were included in the above
putnis, and on the 30th of Murch 1898, the present suit was
*astituted to have an apportionment of the rent payable to them
unde the nutnis in respect of their zemindari interest so pur~
chased, for Jpayment to them of the amount which might be
gound due u;yuuW,Wgn1nenz and for other and CONSH~
quential relief,

"The defénce, in short, of v =caf_appellants is, that the
putni leases have determined, ina. I the purchase by their
predecessors in title of the putnd leases 1. 18, the leases merged
in the reversion. They rely upon sub-section (d) of section 111
of the Transfer of Property Act. That is substantially the only
point that has been seriously argued before us; and, if the appel-
lants are successful upon that point, there is admlttedly an_end
of the suit in their favour,
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The question then is, whether this case falls within the provi.
sions of the section of the Transfer of Property Act, to which 1
have referred, which ruus as follows, A leause of immoveabls
property determines............in ease the interest of the lessee and
the lessor in the whols property becomes vested ab the same time in
one person in the same right.”  This appears to me to be a sec-
tion codifying the law wupon a particular subject: in effect in-
troducing the principles of the Euglish law of merger, inio the
system of Indiun law, It has not been contested, that, when the
appellants predecessors bought up the putni leases in 1888, the
intorest of the lessees under those putnd leases, and the interest
of the lessor, the zemindur in the whole property, did become
vested at the same time in the zemindar in the same right,
Pwima focie then, the case falls within the statute. But the
plaintiffs tako two objeetions to this view, and their contention
is, that the case is not within the Aect, because putni leases are
leases “ for agricultural purposes” and they rely on s 117
of the Act which says that, ““None of the provisions of this
chupter apply to leases for agricultural purposes” and further
they say that, inasmuch as the transfer in 1838 was one in
esecution of a decree, the Act dues not apply, having regard to
sub-seetion (d) of s. 2 of the Act, which says: “ Nothing herc-
in contained shall be deemed to affect............any transfer by
operation of law, or by, or in, execution of a decree, or order of
a Court of competent jurisdiction,”

I will deal with these two objections in the order in which

I have stated them. First, is u puted lease a leuse for agrievdural

purposes { There is no authority for such a proposit on, and so
1. o e

to bLold, would, I think, come asa great surp~~"_, the people of

. . o o . °
Beugal. A putid lease is genera! . w amiddle man with

a view to his sub-letting, whic 4 .crally does. It is not the
putuidar, but his tema ™ take the land for agricultural
purposes, and, if we «¢ particular puini leases in the pres-

ent case, it will be seen that the object of the leases was to enable
the putnidar “to hold and enjoy according to our pleasure the
properties covered Ly the pottahs with power to transfer the same
by sule or gilt, to make settlements, ete., thereof, by owning and
holding the same, levelling lunds and filling up hollow places,
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converting lands into basti lands (dwelling places), preparing 1801
gardens, and building katehs and pucca houses, on puyment of “poo0 0o
the foll amount of rent on the day fizxed for payment of each of MNATH
s . . Co ITTER
the instalments ysar by year according to the Listbuandi given o
below.” 1t would be difficult io say that this was a lease for P K“\Uﬂ

. RARANNA
agricultural purposes. CHOWDHEY.

Now I pass to the second objection. How does s. 111 “ affect
the transfor ” under the execution of the decree in 18887 That
geetion is a colified statement of the law as to the result to ensue
upon the happening of a certain eveat, that is to say, the event
of the interest of the lesses and the lessor in the whole property
becoming united at the same time in the same person, in the
same right. There is nothing in ¢, 111 which * affects™—a term
which perhaps may meun validate or invalidate—the transfer s it
only says what the result in point of law isto be on the happen-
iug of a certain event which may result either from transfer by
sct of parties, or by operation of law, or in execution of a decree.
There is nothing in the section to indicate that the result in law
there stated is only to ensus in the ease of transfer by act of
parties.  We are virtually asked to introduce into the section
after the word vested, * otherwise than by transfer by operation
of law or in execution of a decree.” 1t is difficult to appreciate
why the legislature should desire to draw a distinciion
the lnw of merger, between the result of a transter
parties and one by operation of Jaw, ~Such a view wo
strange anomalies, though, if the language of the ste
and explicit, we are bound to follow the language a’
the anomalies it may produce. For instance, a zem’
puint to hiz sou; he dies intestate and his sor
succeeds him as zemindar ; he is also putm‘d@
of the zemindari interest is by operation of
to the contention of the plalntiffs, there woul -

111 being iuvapplicable. But if A, as zey
his son a putni, thin grantsd him the zemin:
died the next day, there would be a merger.
can scurcely have intended this, I do not thin}

s. 2 compels us to pub a constrnetion on th
lead to such anomalous results, gnd that the t
11 merely codifies the law as to the law o'

0 o)
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1901 landlord and tenant and does not “affect” the transfer itself,

P ROMOTHD S. 2, sub-sec. (d) appears to me to mean that the various prow

NatE  -yisjons in the Act regulating and codifying the law as to the
TPER ‘. . .

mg actual transfers by act of parties shall not affect tramsfer by
Kl gperation of law, &, The latter are to remain nnaffected by those
Bassansa S Lo T enes then must ) ded a3 d

Crnowpzry, provisions. The putni leases then must be regarded as deter-

mined.

It was also urged that the appellants subsequently to the
purchase in 1888 had treated the puinis as existing and undeter-
mined. But I doubt whether in the face of the explicit words of
the statute, any act of the parties could prevent the conclusion

of Jaw which the section defines. We are not dealing with the

extinguishment of a charge wnder 5.101.  However, the evidence

on his point is very slender and scarcely bears out the conclu-
_slon of the Court below.

On thess grounds [ ‘think that the appeal must be allowed
with costs and the suit dismissed with costs.

Baxsrres, J.—I am of the same opinion. I oenly wish to add

a few words upon three of the points that have been raised in the

argument before ng, namely, first, whether clause (d) of 5. 2 of

the Transfer of Property Act prevents the application of clause
() of 5 111 of that Act to this case by reason of the transfer by

~-hich_the mtercst of the lessee, the putnidar, became vested in
having'wen a transfer by order of a Court, that is a

" wder Regulation VIfi ~6.181); sepord, whether the

ase being o puini lease prevents the applicdion of

8. 111 of the Transfer of Property Act to this cass ;

ether the defendants, appellants, asserted their puini

heir purchase of the putns, and whether, if they did

vrevent the operation of clause (d} of 8. 111 of tha
perty Actin this ease,

it question the argument on behalf of the plain~
was this : That as 5. 2, clanse (d), of the Transfer
wovides that nothing contained in the Act shall

it any transTer by order of a Court of competent .
s the reansfor, by whieh the interest of the
rinidar, hwame vested in the lessors, the ap-
fer by o salo "ander Regulation VIIY of 1819,
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1901 decided without any reference to the Transfer of Property Act,
pronorae nd was a case to which the provisions of the Transfer of Property
Nati  Act were inapplicable by reason of clause (¢) of 5. 2 of that Agt

TTE . . .
M{T‘T ® the putni lease in that case having been granted and the puin;
” Katl  having been created before the Transfer of DProperty Act camse
RASANSA

Crowpmey. 1nto operation.

As to the third question raised, the evidence upon which the
Court below has como to the conclusion that “for several years
after the purchase the defendants asserted their putni interest and
realised rent from the undertenants in that right,” has been placed.
before us 3 and I do not think that that points conclusively to
the defendants having by their acts and conduct kept up the
putni interest. No doubt, in the plaints filed by them in their
rent suits against their tenants, in receipts granted by them to their
tenants, and in a lease granted by them to their lesses for a term
of years, they make mention of the fact that their then subsisting
interest accrued by reason of their purchase of the zemindari from
the former proprietors and of the putni at an auction sale of the
same, but these are statements that only show that they regarded
themselves, not merely as zemindars with a putai standing between
them and the raiyats, but as zemindars to whom the putni previe
ously carved out of their zemindari had come buck. These state-

-.menfs, j@g}‘&f’ore, do not, necessarily, go to show that they in-
~a.the putni as a snbsisting tenure. And even

eep up - )
sought to do so, stil, o dgaised in
i1 that might arise in some cases, but was ?OE e —

at could not have prevented the operation of clause
111 of the Transfer of Property Ack. Of course,

@ case in which, by reason of & zemindar, who }'15‘5
wquired the interest of a putnidar uncle‘r l.\im, having
“world that the putai was stilla gubsisting tenure,

ird parties might have been influenced ; and where

o be the ecase, tho zemindar might be estopped

o existence of the putni. No such case was here

gested.  That being so, the qqestions raised on
mdents must all be answered against thefn.

vf fron=ay question of equi

Appeal allowed.



