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Magistrate is empowered by law to cntertain a complaint, he
should exercise that power, unless there is any bar to prevent his
doing so 8. 190 of the Code of Criminal Procedure gives that
powor to all Presidency Magistrates and an order of discharge
cannot oporate as a bar to the oxcrcise ef that powor (see
s. 403, Code of Oriminal Procedure). Nor can the provisions
of ss. 435 or 489 of the Criminal Procednre Code, which are
enabling sections, operate to limit the powers given to a Prosi-
dency Magistrato otherwise than under the law.
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Before Mr. Justice Rumpini wud Mr. Tustice Gupto,
ASHUTOSH NATH RAY ., o .+ + Devexpant,
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Bongul Cenancy Aot (VAL of 1885), ss. 107, 1094—Public Demands
Recovery Act (Bengal Act Lof 1895), s, T—Limilation Act (XV of 1877)
wt, 14 and art. 120—Setilement of reni—Ex-parte order—Admissible
evidence—Res judicata—Certificate of Public Demands—Suit for con-
cellation of modification of certificale.

In sowme settlement proceedings 4 and B wore arrayed ageinst esch
other us plaintiff and defendunt, but B, though notice wag issued, did not
appoar or raise any objection. Lhe Settlement Offiver took evidence and
decided the question of B'svent in May 1891. 4's estato being under the
wmanagement of the Court of Wards & cerlilicate for the reulization of arvours
of vent dae from B, wae issue | in 1895-06, whos@ objection to the certificate
was disallowed in January 1897 and in July 1897 ho instituted this suit for
its cancellation or modification,

Held : (1) That the Sottloment Officer’s decision had, under s, 107 of the
Bengal Tenancy Act, the force of a decree, and, though it did mot make the
question of B's rent res judicatw, it wus admissible in evidence ag to hid rent.

(2) That B's suit was barred by the law of limitation under art. 14 or at.
120 "of the Limitation Act (XV of 1877); ke could not be allowed to bring

* Appeal from Appellate Decres No, 784 of 1899, against the decres of
Baboo EKartic Chandra Pal, 2nd Sub-Judge of Tipperah, dated the 1lth
Junuary 1899, uffiruing the decree of Baboo Girish  Chandra Sen, Officiats
ing Munsif of Brahmanburiab, dated the R3th June 1898,
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a suit after the period of limitation, for the alteration of his rent under the 1901
guise of o suit for the amendment of a certificate. It cannot be right ox e
intended by the Legislature that, while tenants' rents after being settled by a ﬁﬁiﬂl}? fY
Settlement Officer became fnal after the lapse of a certain time, if not -
impugned in the way provided by the law, tanants of Wards' estates should ~ ABDOOL.
have the meaus of upsetting such settlements by bringing suits to caucel or

modify certificates for arrears of rent.

Ox the application of the defendant appellant for a settlement
of his tenants’ rents including that of the plaintiff respondent, there
was a seftlement of the plaintiff’s rent by a Settlement Officer in
May 1891, who found that the plaintiff was in possession of excess
land and therefore increased the plaintiff’s vent from Rs. 7 to
Rs, 9-12. He then did not appear before the Settlement Officer
or raise any objection as he might have done under s, 105 of the
old Chapter X of the Bengal Tenancy Act, nor did he prefer any
appeal to the Special Judge. The defendant’s eslates being under
the management of the Court of Wards a certificate under the
provisions of Bengal Act Lof 1895, was, in 1893, made for realiza-
tion of the arcears of rent for 1303 and 1304 B. S. due from
the plaintiff at the rate settled by the Settlement Officer. The
plaintiff filed an objection under s, 12 of the Act to the certificate,

hut his objection was, on the 25th of January 1897, disallowed and
the certificate was enforced and the money realized.

Then on the 7th of July 1897 the plaintiff institnted the
present suit for the cancellation or modification of the certificate
issued as above. Both the Munsiff and the Subordinate Judge
held that the plaintiff wasnot bound by the proceedings of the
Settlement Officer, and that the latter had no right to enhance the
plaintiff’s rent and they therefore modified the certificate and gave
the plaintiff a decree for the recovery of Rs. 19-12 which he
had, according to them, paid in excess of what he was liable t0
pay. The defendant then preferred this appeal contending that
the order of the Settlement Officer, dated May 1891, had the effect
of ves judicata, and that the plaintiff’s caunse of action, if any, was
barred by the law of limitation.

Babu Boidya Nath Duit and Babu Moorari Lal Hajumday
for the defendant appellant.

Mr. Rasul and Babu Jadu Nath Kanjilal for the plaintiff-
respondent.
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The judgment of the High Court (Ramrit and Gurra,

Asmurosy 99-) is as follows 1~

Narr Rav
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ABDOOL.

The facts of this case are that thers was a settlement of the
plaintiff’s rent by a Settlement Officer in May 1891, It is said
the present defendant applied for asettlement of his tenants’ rents
including that of the plaintiff, but his petition is not to be found
on the record. Mowever, it has been decided that the Settlement
Officer had jurisdiction to settle the plaintiff’s reut, as he was
found to be in possession of cxcess land. The Settlement Officor
accordingly increased the plaintiff's vent from Rs. 7odd to
Rs. 9-12.  The plaintiff raised no objection under 8. 105 of the
old Chapter X. He preferred no appoal to the Special Judge. He
remained perfectly quiet. The defendant’s estatos being undor the
management of the Court of Wards, « certificate for the amount
due for the rent of 1303 and 1304 duo from the plaintiff was
issued in 1895-06. The plaintiff then objected to this cortie
ficabe, but his objection was disallowed on the 25th Jannary
1897. e accordingly instituted this suit on the 7th July 1897
for cancellation or modifiertion of the cortificate, which he pleads
was issued for an oxcessive amount,

Both Courts have held that the plaimitf was not bound by the
procecdings of the Secttlement Officer, that the latter had no
right to raise the plaintiff’s rent, und have accordingly medi-
fied the cortificale and given the plaintiff a decree for the recovery
of a sum of Rs. 19-12. Tho defendant appeals. On his behalf
it has beon contended (1) that the order of the Settlement
Officor, dated May 1891, has the offect of res judicata, and (2)
that tho plaintiff’s suit for the alteration of his rent is barred by
limitation.

1t appears to us that the Settlement Officer’s order of May
1891 has not exactly the effect of res judicata. The plaintiff
contends it was an ez parte order, and was passed without notice
to him. This does not appear to be quite correct. A general
notice directed to him as well as to other tenants was issued
under Rule 16 of the Government rules under the Tenancy Aect.
The rules do not require the issue of any special notice to each
individual tenant, Some of the fenants appeared before the
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Settlement Officar. The plaintiff might have appeared, too, if
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he had pleased. Tn the seftlement proeeedings the defendant g rocm—

and the present plaintiff were arrayed against each other as NATH Ray
- e v .

plaintiff and defendant, though the present plaintiff did not appear.  Aspoor,

The Settlement Officer took evidence and decided the question of
the plaintiff’s rent along with those of other tenants, as he was
entitled to do under the rules. His decision had, therefore, under
s. 107 the force of a decree. Bat it was an exparte decree,
and though it was not executed, that was because it was in the
nature of a declaratory decree, incapable of actual execution,
Hence, though it may not make the question of the plaintiff’s rent
res judicata, it is certainly admissible in evidence, and is good evi-
dence as to the plaintiff’s rent. Itis a good decree not being
shown to have been obtained by fraud, The entryin the khatian
of the plaintiff’s rent has also the presumption of correctness
attaching under s. 109 to an unlisputed entry, However this
may be, we think the appellant’s second plea must prevail. The
plaintiff’s rent was sebtled by the Settlement Officer, who had
jurisdiction to settle it, in May 1891, The plaintiff made no
objection under s. 105. He preferred no appeal under s.
108, Under s, 111, he could bring & suit for the altera~
tion of his rent as soon as the record of the rights was finally
published. Tke period of limitation applicable would seem to be
either art. 14 which allows one year for the setting aside of the
act of a Government officer in his official capacity not
expressly provided for, or art. 120, which preseribes six years
as the period of limitation for a suit for which no period
of limitation is prescribed elsewhere. Whichever article is
applicable, a suit for the alteration of the plaintiff’s rent would
seew to be barred, as the present ‘suit was instituted on the 7Tth
July 1897, or more than six years after the plaintiff’s rent was
settled. The plaintiff ought not, therefore to be allowed to bring
a suit for the alteration of his rent under the specious guise of a
suit for the amendment of a certificate. That this is the object
of the plaintiff’s suit is clear, for the Munsif says in his judgment,
[t seems that three distinat prayers have been made in the
plaint (1) for determination of the plaintift’s jama, (2) for can~
cellation of the eertificate, (3) for realisation of Rs 19 odd as
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compensation,” and the Mansif has altered the plaintiff’s rent, for
he sent ont an Amin, who measured the land and he held on the
Amin’s veport that the plainfiff was liable to pay rent for 13 kanies
ouly, instead of 15 kanies as found by the Settlement Officer. If
the plaintiff had not been a tenant of & Ward’s estate, he would
not have been able to institute snch a suit as he has dome. It
cannot be the intention of the Legislature or right that while
tenants’ rents after being settled by a Seftlement Officer become
final, if not impugued in the way provided by the law for doing
so, after the lapse of a certain time, tenants of Ward’s estates
should have the means of upsetting them, by bringing suits to
cancel and modify the certificates issued against thom for such
rents.

We are, therafore, of opinion that this suit is not maintajnable,
We accordingly decree this appeal with costs.

8 C B . Appeal allowed.

Before Mr. Justice Rampini and Mr. Justice Gupta.

PURAN MAL aAwb ortmrs . . . » DeCgER-DOLDERS,
Ve
JANK] PERSHAD SINGH AND ANOTHER. JUDGMENT-DEBLORS, ¥
Cuvil Procedure Code (X1V of 1882), s. 0223— Revision, Ligh Court's power of
without application— L roperty, munagement of by Court.

Under the terms of s 622, Civil Procedure Code, the Iligh Court can deal
with & case under thut section without there being any application by any-
of the partios, ‘

Golum Mahammad v, Suroda Mohan Maitra (1) approved of.

Thereis no law or procedure under which a Court can on the more
application of the parties interested tuke over the managoment of properties

belonging to an estato and pags such orders as would place them entirely
beyond the rench of the judginent creditors of the estato.

- Two ladies, Mussumat Chatar Koer, wife of Janki Pershad
Singh and Mussumat Surjdeo Koer, wife of Ram Rachhiya Singh,
residents of Pandovi, Zilla Gya, by their joint petition, dated
the 4th of January 1900, applied to the Distriet Judge of Giya

» Appeal from Crder No. 01 of 1900, againat the order of {. Holmwood,
Tisq., District Judge of Gya, dated the 22nd of January 1900,

(1) (19003 4 C. W. N. 695,



