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CRIMINAL REVISION.
1901  

Slar. 12.
Before Mr. Jmtice Ameer A ii and Mr. Justice Pratt.

SHEOPRAKASH SINGH and  others . . P etitioneus .
V.

W. D. RAWLINS..................................... OrPOsiTB P akty.

Cross-exami7tation— Witness— Accused— Dejence— Evidence Act  ( /  o f  1873), 
s , 1S4— Code o f  Criminal Procedure (Act  V  o f  1898\ s. 257— Prosecution.

Certain w itnesses fo r  the prosecution were exam ined. The accused  
applied to tlie C ourt for an adjournm ent to enable them  to cross-exam ine the  
w itnesses by  C ounsel, T h e application was refu sed , and the accused being  
called upon to cross-exam ine were not in a poeilion to do so. The accused  
then applied that the w itnesses should be sum m oned as w itnesses for the 
defence. T h e w itnesses were sum m on ed , and, w hen tlie Counsel fo r  the 
accused proceeded to cross-exam ine them , he w as not allow ed to do so.

Held, the m ere fa c t tliat the accused had been com pelled  to treat the  
w itnesses for the prosecution as their ow n  w itn esses did not change their 
character. T h a t, although the iiccused w ere com pelled to obtuin their attend­
ance as w itnesses fo r  the d efen cc, they w ere really sum m on ed  under s. 2 5 7  
o f  the C ode o f  Crim inal Procedure “ fo r  the purpose o f  cross-exa m in ation ,’ ’ 
and the M agistrate w as w rong in refu sin g  to  a llow  theii* cross.exam ioalion .

T he accused were tried by the Sub-Divisional Officer of 
Beguscrai under s. 147 of the Penal Code. During the trial, 
after the witnesses for the prosecution had been examined, the 
accused made an application for an adjournment so as to enable 
then to cross-examine by Oonnscl, who could not appear on the 
particular day 6xed. The application was refused, and the 
accused were called upon to cross-examine the witnesses them­
selves, which they were not in a position to do. Subsequently, 
the 20th of December 1900 was fixed for taking the evidence for 
the defence, and the accused applied that the prosecution witnesses 
should be summoned, and they be allowed to examine them. 
The witnesses were summoned, and, when the Counsel for the 
accused proceeded to cross-examine them, he was not allowed to do 
so. ^he accused were convicted and sentenced, and their appeal

C rim inal R evision N o . 10 3  o f  19 0 1 , m ade again st the order passed b y  
W .  H . V in cen t. E sq ., Sessions J u d ge o f  B h agalpu r, dated the 29th  o f  January, 
1001,



was dismissed by the Sessions Jndgo of Bhagalpnr on ihe 2Dth 1901

The accused thereupon applied to the Hi^h Court and obtained Singh
a Rule calling upon the Magistrate of the District to show cause, Rawlins.
why the conviction and sentonco should not be set aside on the 
ground that the accused were not allowed by the Sub-Divisional 
Officer o£ Beguserai to cross-examine the witnesses for the 
prosecution, who were summoned on the 20th of December and 
who were present on that date.

Mr. Jaekson and Babu Atulya Charan Bose and Babu 
Kulwant Sahay for the petitioners. ■

The Advocate General (Mr. J ,  T. Wooclrofe), and The 
Deputy Legal Remembrancer (M r. Gordon Leith) and Mr. C.
Gregory for the Crown.

The judgment of the Court (A m b e r  A li and P r a t t , J  J.)  is 

as follows
This rule was issued calling upon the Magistrate of the 

District to show cause why the conviction of, and sentence 
passed on, the petitioners should not be set aside on the 
ground that the accused were not allowed by the Sub-Divisional 
Officer o f Beguserai to cross-examine the witnesses for the 
prosecution, who were summoned for the 20th December, and who 
were present on that date, or why such other order should not 
be made, as to this Court may appear fit and proper.

As we pointed out to the learned Advocate General in the 
course of his arguments, in granting the rule we had in view the 
provisions of s. 257. We may observe at the very outset that, in 
our opinion, the work of this Court would be- appreciably 
lightened, if the Subordinate Magistrates in dealing with the 
law relating to the rights of accused persons, would construe 
it in a less technical spirit than they are sometimes accustomed 
to do. In the inferior Courts the right principle is occasionally 
reversed, and a person is presumed to be guilty the moment 
he is accused, and every attempt on his part to prove his inno­
cence is regarded as vexatious. When the law vests in a Court 
a certain discretion, that discretion, io our opinion, should be
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1901 e x e r c is e d ,  s o  as n o t  t o  g iv e  r is e  to  a n y  r e a s o n a b le  c o m p la in t  o t

SUEOi>ii<K«EH p r e ju d i c e  o r  b ia s .
SiNGu W h a t  a p p e a r s  to  h a v e  h a p p e n e d  i n  t h is  c a s e  is  a s  f o l lo w s  :

R a w l i s s . T h e  w it n e s s e s  f o r  th e  p r o s e c u t io n  w e r e  e x a m i n e d ,  a n d  a n  a p p li ­
c a t io n  w a s  m a d e  o n  b e h a l f  o f  t h e  a c c u s e d  f o r  a n  a d jo u r n m e n t ,  so  a s  
to  e n a b le  t h e m  to  c r o s s -e x a m i n e  b y  C o u n s e l ,  w h o  c o u ld  n o t  a p p e a r  
o n  t h e  p a r t ic u la r  d a y  f ix e d . T h a t  a p p l ic a t io n  w a s  r e fu s e d , a n d  
t h e  a c c u s e d  w e r e  c a l le d  u p o n  to  c r o s s -e x a m i n e  t h e  w itn e s s e s  t h e m ­
s e lv e s ,  w h i c h  t h e y  w e r e  n o t  in  a  p o s i t io n  t o  d o .  S u b s e q u e n t ly  a  
d a y  w a s  f ix e d  fo r  t a k i n g  t h e  e v id e n c e  f o r  t h e  d e fe n c e , a n d  th e  
a c c u s e d  a s k e d  t h a t  t h e  p r o s e c u t io n  w i t n e s s e s ,  w h o  h a d  b e e n  a lr e a d y  
e x a m i n e d ,  b u t  w h o m  t h e y  h a d  h a d  n o  o p p o r t u n i t y  to  c r o s s -  
e x a m in e , e x c e p t  a s  a lr e a d y  m e n t i o n e d ,  s h o u ld  b e  s u m m o n e d , a n d  
t h e y  b e  a l lo w e d  to  e x a m in e  t h e m . T h o s e  w itn e s s e s  w e r e  s u m ­
m o n e d  b y  t h e  S u b - D i v i s i o n a l  O f f ic e r ,  a n d , w h e n  th e  C o u n s e l  fo r  
t h e  a c c u s e d  p r o c e e d e d  to  c r o s s -e x a m i n e  t h e m , as n a t u r a l ly  h e  
w o u ld , c o n s i d e r i u g  t h a t  t h e y  h a d  d e p o s e d  f o r  t h e  p r o s e c u t io n ,  
in  o t h e r  w o r d s  to  p u t  to  t h e m  q u e s t io n s , w h ic h  o r d in a r i ly  w o u ld  
n o t  b e  p u t  to  th e  w itn e s s e s  fo r  th e  d e f e n c e , h e  w a s  a d m i t t e d l y  n o t  
a l lo w e d  to  d o  s o . T h e  r e a s o n  g i v e n  in  t h e  e x p la n a t io n  a s  w e l l  a s  
in  t h e  n o t e  o f  t h e  M a g i s t r a t e  a t t a c h e d  t o  th e  j u d g m e n t  i s ,  t h a t
t h e  w it n e s s e s  h a d  b e e n  c ite d  a s  d e f e n c e  w it n e s s e s ,  a n d , a s  n o
su flS c ie n t r e a s o n  w a s  m a d e  o u t  u n d e r  s .  1 5 1  o f  t h e  E v i d e n c e  
A c t ,  i t  w a s  w i t h in  t h e  M a g i s t r a t e ’ s  d i s c r e t io n  t o  d is a l lo w  c r o s s -  
e x a m in a t io n .

I n  o u r  o p in io n  th e  m e r e  f a c t  t h a t  t h e  a c c u s e d  h a d , u n d e r  
t h e  c ir c u m s t a n c e s  a lr e a d y  s t a te d , b e e n  c o m p e l l e d  t o  t r e a t  th e  
w it n e s s e s  f o r  t h e  p r o s e c u t io n  a s  t h e ir  o w n  w it n e s s e s ,  d o e s  n o t  
c h a n g e  t h e ir  c h a r a c t e r .  T h e  a c c u s e d  s o u g h t  f o r  a n  o p p o r t u n it y  
to  c r o s s -e x a m i n e  t h e m  ; t h a t  w a s  n o t  a l lo w e d . T h e y  c o n s id e r e d  
t h a t ,  in  c r o s s -e x a m i n a t i o n ,  t h e y  w o u ld  b e  i n  a  p o s it io n  to  e l ic i t  
fa c t s , w h i c h  w o u ld  m a t e r ia l ly  h e lp  t h e ir  c a s e . U n d e r  t h e  c i r c u m ­
s t a n c e s  w e  t h i n k  t h a t ,  a l t h o u g h  t h e  a c c u s e d  w e r e  c o m p e l le d  to  
o b t a in  t h e ir  a t t e n d a n c e  a s  w it n e s s e s  f o r  t h e  d e f e n c e ,  t h e y  w e r e  
r e a l ly  s u m m o n e d  u n d e r  s . 2 5 7  f o r  t h e  p u r p o s e  o f  c r o s s -  
e x a m i n a t i o n ,”  a n d  w e , t h e r e fo r e , t h i n k  t h e  M a g is t r a t e  w a s  w r o n g  
in  r e f u s i n g  t o  a l l o w  th e ir  c r o s s -e x a m i n a t i o n .  T o  r e g a r d  it  o th e r *
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wise would be to make the procedure of the Courts a mere 1901 
travesty of justice.

Under these circumstances we are of opiuioo that the Rule 
oiigbt to be made absolute, and we accordingly make it absolute Bawlins.’ 
and set aside the conviction and sentences.

W e are informed tbat the Magistrate, wbo tried this case, will 
not be in tbe district. The case must therefore go back to the 
District Magistrate, either to try it himself or to refer it for 
trial to any other Magistrate competent to try the same. The 
provisions o f s. 3 5 0  o f the Code of Criminal Procedure debar us 
from directing that the case should be proceeded with from tbe 
stage at which it was left on the 20tb December, The trying 
Magistrate must proceed in accordance with that section.

D. s. Rule made absohite.

O R IG IN A L  C IV IL .

Before M r . Justice Hanngion.

NEEL COMUL M O CKERJEE a n d  o t h e r s .

V.

BIPRO  DASS M O OK EftJEE and another.
Contract A d  { I X  of IS 73), s, 300— Guarantee, re im a tk n  o f -S t ire iy -rL ia h H ity  - 

of surety to a firm , lohich has undm jom  change in its constUution~Caiise 
o f aotion— Surety bond.

The defendants B  and M on December 6, 1895, executed a security 
bond, tbe condition of wliicb was that B  should duly and faithfully 
discharge bis duties, while employed as caBh-keeper to tbe firm of 
“  N . C. M o o k e r j e e R standing as B ’» surety to the firm. In July 1896 
tliere being a obange in the constitution of tlie firm, it came to be 
fityled and designated aa “ N. Mookerjee and Son.” Defalcations on the 
part of B were discovered between Januaiy 1897 and May 1900, I  e, 
while B  was in the service of “ N. Mookerjee and Sou,”  a firm, which 
oaine into existence in the year following that in which the bond was 
executed. The inembera of the present firm of “ N, Mookerjee and Son’’ 
Bued the defendants on the bond. An objectiou by way of demurrer to 
the plaintiffs’ claim— that no cause o f action was shown to exist ’ against 
the defondants— having been taken :

Original Civil Suit N o. 083 of 1900.

1901
Mmj SI 
£  June 8-


