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Mi\THUUA N A T il BUO W M IK  anj) othm k . . P iA iN iw y .
Noiice to qu>t, ncrvkc fiJ— Stdl for rjcclmcnl against mure than wic tenant-~- 

BengalTcnancij A c i { V I I I  o f lSSS),ii. 49, Gh. [., Rule, S,

lu a Biiil for ejoctmout against the uudoi'-raiyatB Uio notico to (juit, wbun 
aildretsod to uioru persona than oiioj should be inado by proclaiiiution, nud 
bent of drum acconUtig to Rule 3 of Chapter I  of the Rules matlo by the 
Govcriinicnt of Bengal, dated the 21st Dcccuibcr 1885.

This appeal arose oui of a siiii for ejcctmont. Tlio plaintiffs 
stulod that the dotbudauts were ttieii' luidei'-raiyats, that thoy were 
served with a uoticc of ejcctiuout accordiug to the provisions o f 
s. ‘i& of the Bengal Tenancy Act. Notwithstanding that, thoy 
did not givo ii}) tiio lands, bonce the suit was broo»iit for 
ejectment. Tho defendants inkr alia pleaded that they were 
occiipimey raiyats, and tlioreforo they were not liable to
bo ojecled, that they were not served with any notice under 
iho law ; and that there was no custom of ojcetiug the nndcr- 
raiyats. Tho Oourt of First lustanco, having found' that ‘ the 
notice was served upon the defendants according to tho pro
visions of 3. 40 of tho Bengal Tenancy Act, and that the
defendants were mere under-raiyata, decrecd tho plaintiff’s
suit. On appeal the learned Subordinate Judge conlirmed the
decision of the First Court. AgainBfe this deciBioa on© of the 
defondaats appealed to the High Oonrt,

Babu Sharat Chuiukr Roy Cliowdkry for the appellant,
No one appeared for the respondents.

Maclean, 0 . J.— This appeal must succeed upon the ground 
that no sufiiciettt notice was served upon the defendants. There 
is only one appellant, bat there were four defendants. It appears

® Appeal from Appellate Decrco No. 2373 of .1809, against tha decree of 
Babu PrnauQDo Coomar Ghoee, Suboiduiftto Judge of Nuddca, dated tho 7tb 
o£ August 1899, affirtning tho decree of Babu Upcndra Chuodor Chattorjee, 
Wunsif of Kuateaj dated the 24th of January 1899.
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from the stalemeufc in the judgment of the Lower Court that 
notice was served personally upon the appellant, bat, if  the notice 
was addressed, as it was in this case, to four defendants, then it 
seems to me that Rule 8  of Chapter I  of the Rules made by the 
Bengal Government, dated the 21st December 1885, has not been 
complied with, and the provision that personal service shall be 
effected in the manner prescribed for service o f summons on a 
defendant under the Code of Civil Procedure does not apply to 
the case : that only applies to ths case where the notice is 
addressed to a single person. That being so, the whole suit fails, 
and the appeal must be allowed with costs, in all the Courts,

B ahbbjeb, J .— I  am of the same opinion.
s. c. Cl. Appeal allowed.

B iifo n  S ir Francis W , ila d c a n , K .G .L E ., C h ief Justice and M r. Jitnlice
Bancrjee.

H A R ISH  C flU N D B R  N E O G Y ... . . . . . . . . . . . . . .DefbndaxVT.
V .  June 11.

N I S H I  KANTA BA N E R JE E  . . . . . .  P l a in t if f . — -------

Malicious prosecution— Onus o f proof—  InnoGcnce— Reasonable and probable 
cause—M alice— Jud</6 o f law  and facts.

In a suit for malicious prosecution, ia order to enable the plaintifl; to 
succeed he must prove, Qrafc, that he was innocent of the charge brought 
against him ; secondly, that the defeodaDt acted without reasonable nnd 
prohahlo cause in instituting the prosecution ; and thirdly, he must aatibfy the 
Court th.at the defendant was actuated by feelings of malice in tho course 
which ho took,

The question of reasonable and prohahlo cause is, if the case is tried by a 
Judge with a jury, a question for the Judge and not for the jury : but in 
India, where there is no jury, the Judge becoiiies himself the Judge of the 
law and the facts.

Pestonji Mody v. The Queen Insurance Comjjany (I) referred to.
T h is  appeal arose out o f  a suit brought by the p la in t iff fo r 

damages for an alleged false and malicious prosecution. The 

allegation of the plaintiff was that the defendant Harish Chunder
® Appeal from Appellate Decree No. 1323 of 1899, against the decree of 

J .  Prali, EK(j-5 Diatriut Jmlye of 24 Pergunnahs, dated the 16th March 1899, 
revoreiug the docreo of Babn Rajendra Kumar Bose, Subordinate Judge of 
that District, dated the 8th of June 1898.

(1) (1900) I . L  R. 25 Bom. 332.


