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1900 support tho order not on thcrici ground,'?, but on the »fro«iids statod
tnE .̂y Mniisif.

Sechetaby W e  liave no doubi; whal;,soever iliafc ili<! upinioa e'Xprc'fiSf3tl
*>y tbe Miiiisif is correct. No order or noUlicaiioii can 1hi mmlo 

OooNciL iniijcj. any Act having ilio iiufclioniy ol' law, until that Act, liaB 
KRn’YJv como into operation. Tlio orut‘,r niaclf, under s. .1. un iln  ̂ ii7ilt
(topal  ̂ December 1B81, dcclarcd iliat tbo Act .shall lako iu iho

,ii DUIKAI{\ ( _ (, K *
District of Durdwan on the 1st January, 1882. Tho noiilicatum 
of tlie same date (27tli Docombcr 1881) imrportiiig to Iso tiiidcir 
S3. 6 could not bo niad(3 under that soction, iKjcauso tho A«!t 
was not then in operation in tho District of Biirdwan, to w h ich  
the notification related. Tho rosulfc is that t!w  acts of tho 
officers of Government niidor that notification aro w iih oiit any 
legal authority, and plaintiftk are entitled to their Itsgal roinodioB 
against them, so far as they affect their rights of property.

Tho Bccond appeal docs not challenge anyoF tlie lindin;j9 o f  thii 
Low er Courts on tho merits o f  the .suit, and, tlioreforo, this .soeond 
appeal mu.st bo dismissed with co,sts.

I t  is unnecessary to notieo the grounds upon wlmdi the S u b
ordinate Judge has held that the canal oflicer could nofe act, 
because tho Collector had not issued public notieo tuid(?r s, 
8, beyond stating that they arc not sound. Thia negltjot o f - t h o  
C ollector m ight affect claims to corapcniiation, but it cou ld  not 
affect tho acts o f  tho canal officer,s to carry ou t tin? ehjecta 
o f  tho notification nnder s, fi, i f  such a notification had bfjon 
properly niade. A s it is, there has been no sQch notifioation*

M. N. II. Ap-ped dknmmi

Before Mr, Justice. Glme and Mr. Jmlkc Frail.
[?* 1900. n. MATnBWBON (Dbfekdant K o. 1) b. GOBABDIIAN TftlBED I Ann

19, . ANOTUES (Pr,AlNTn.’F,s).®

■Ckil Procedtm Code (Ati XIV of 18S2), ss. 2M, SfB'̂ Decrec-̂ Executhn*̂  
Alkichmeni’-Judgmnt-deUm', rcj)menkitko of—Si>cdfie Rduif Act (/ uf 
1S77), s. 42, (d) and {(j)-̂ Declarutorij mit—Caû  of aclm—Eeeamr,,

A property was nttaclied in execution of a decreo against tlio jiulgujoiit 
debtor and placed in clmrge of a leceiver appointed by the Coini. Whik tUo

« Appeal from Origiiiftl Dcoree Ho. 256 of 1899, agaicat. tlio dw;roc o£ 
■Babu Kiuada Prasad Chattcijoe, SubordiDute Judge oC MiUjUnmi, dated tlrt 
8tli of April 1899,



M ath ew son
V.

attachment was pending, the judgmant-debtor granted a lease of the property 1900 
to M, who thereupon set up a right to hold possession o£ tha property and to 
pay to the Receiver only the reat due from him under the lease.

Held, that M waa a representative of the judgment-clebtor within the 
meaniag of a. 244 of the Oode of Oivil Procedure, and that a declaration 
that the lease waa invalid and inoperativo aa against tha deoree-holder must be 
Bought for under that section and not by a separate suit.

Semble: That the deetee-holder was, in the circumatances, entitled to such 
a declaration.

The plaintiffs obtained a decree for money against the 
defendant No. 2, and in  exeoation of the decree got a melial 
owned by the said defendant under a niaintenaaoe grant 
attaclied on the 29th Septem ber 1891. Tiiereupon, under tha 
order o f  the C ourt passed on the application o f  the said de
fendant, the aforesaid mehal was placed in  charge of a Receiver 
w ith  direction to repay the money due to the plaintiffs and other 
deeree-holders from  the proceeds thereof.

I t  appears that the defendant N o. 1 produced before the 
R eceiver in Juno 1898 an ijam  lease without any fixed term, in 
respect o f  the said mohal, alleging to have obtained it from  
the defendant N o. 2 on the 7th N’ovoinbor 1896 at a rental o f  
Rs. 3,000 a y e a r ; and that he applied to the R eceiver that 
rent m ight be received from  him according to the terms o f  the 
lease.

Thereupon the plaintiffs instituted the present suit for  a 
declaration that the ijara lease o f  the 7th N ovem ber 1896, obtained 
b y  the defendant N o. 1, was null and void  as against them .

The defendant N o. 1 contended that the plaintiffs’ decree was 
fraudulent, that the suit was barred tinder s. 244 o f  the 
C ode o f  Civil Procedure, that the lease in dispute was not 
liable to be set aside, and that the suit ought to be dismissed foi’
■want o f  cause o f  action.

The Subordinate Judge, w ho tried the case, held that the de
fendant N o. 1 was not a representative o f  the defendant No,. 2 
w ithin the m eaning o f  s. H i  o f  the Code o f  C ivil P roce
dure, and that therefore s. 244 waa no bar to the suit.
H e  also held  that the decree obtained by  the plaintiffs was not 
fraudulent, that the attachment o f  the m ehal made at the iDstance
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1900 o f  tho |ilaintitfs was a valid ono, thai the ijarA loaso thore- 
fore null and void as agtuust the plaiiitilfa, that tho plaiiitillM

»• had a good cause o f  action, and accord iog ly  dce.rood th(i rtiiii.
QoBAUDHAN ,, t i*  1TfiiiiEDi. Xlie defoudant No. I  appoaiod to tho lli|2;ti.Loort.

1000, D kcem brr 18, 19 and 20. QhIm  Jof/sA  C J im ie f  Uoi/ 

(for Babu Bhawani Charan Dutt)^ for the appellant.
Babu Saroiia Chimn lliMer and Bubii Mmdmlra Bath 

dhuUacharjee, for the respondents.

lk'*00, Dbgemrer 20, Tlu! judgment ot‘ the lli^4i Court 
(Ghosb aud P ra tt, J J . )  was as follows

This appeal arises out o f  a suit instituted b y  a decrt'o-holdtsr 
against his judgment-dcbtor am! a pefson to whom tlie ju'l|^ni«nt- 
debtor had granted an ijara o f tho property, which ho (the docwHi- 
hcjidev) had caused to be attachinl in exocntiou o f his 
The attaohmenl is said to havo taken pk oo  on tho 2‘Jth St'ptemlwr 
1891, and the i'jara was executed on the 7th Novomber IBlHi.

The factsj as set out in iha plaint, ave that, aftttr tho p ro p w tj 
was attached at tho instance o f  the decroe-holdfjr, a Kcscoiver wa>i 
appointed by the Court to take charge thoroof, and to make ovor 
tho proceeds o f the property to tho plaintiffs and tho other 
attaching cred itors; and that snbsoquently, whilo thfi EtHioivor 
was in possession o f  the property, the defendant No. I, fch« ijim dm  
presented before tho Receiver the ijam ■pailah and twkod timfc 
the rent payable by him iiuder the ijara m ight bo rocoivcHl 
But "what took place upoti that application being mado is not 
stated, i t  is, however, alleged that this tjara was g i-w ted  at a 
?ery low rent v?ith the object o f  throwiii^ difficulties in the way 
o f  recovery o f the money duo to the plalutiifn, and tho other 
decree-holders. The p la iatife  upon these allogations iwkcd that It 
m ight be declared that the said 2jtm i o f tho 7th N ovem ber 18D6 
was null and void as against them.

Tho suit was contested by  the ijanttlur upon the ground that 
tho cjuestion raised by tho deeree-holders shonld be decided by tho 
Oonrt exociiting the decree under s.  ̂ 244 o f  the Code o f  C.!ivi|
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' F rooedu re, that there was no attachineut p rop erly  so -ca lled  upon 1900 
the property, and that the property ia  question bein g on ly  a m ain - m Tthew^  
tenance gran t for the lifetim e o f  the ju J g m e n t-d e b to r , could  not ^  ^
be attached and sold . A  further question w as raised, n a m ely , xr ib ed i. 
w heth er the plaintiffs had any cause o f action .

T he Subordinate J u d g e  has negatived all the objections o f  the 
d efen d an t, and g iv e n  th e plaintift’s the declaration th at th ey  
ask ed  for.

T h e  d efen d an t, the i']aradar, has appealed again st this decree.

T w o  m ain points have been  discussed before us b y  the learned  
Y a k il  for the a p p e lla n t ! first;, w hether the plaintiffs have an y  cause 
o f  action, and secondly, w hether the suit is barred by the provisions  
o f s. 2 4 4  o f th e  C od e o f C iv il P rocedure. I t  w ould seem  that these 
tw o  questions are intim ately  connected w ith each other. T a k in g  
the first question how ever by  itself, w e should  not be prepared ,to  
say  that the p laintiffs have no cause o f  action . T h e term s  
o f  s . 4 2  o f the Specific B e lie f  A c t  are such as w ould  favou r a 
case lik e  this. W e  need on ly  refer in this conn ection  to tw o  
o f  th e  illustrations g iven  in  that section . T h e first o f  these  
tw o  illustrations, n a m ely  {il), is : “  A a lienates to B property in  
w h ich  A has m e re ly  a life -in terest. The alienation  is invalid  as 
again st C, w ho is entitled  as reversioner. T h e C ou rt m a y , in a  
suit b y  C aga in st A and B, declare that C is so en titled .”  T h e  
other illustration, {g\ is : A is in possession o f  certain property.
i3 , a lleg in g  that he is the ow ner o f  the p roperty , requires A to  
deliver it to h im . A m a y  obtain  a declaration o f  his r ig h t to hold  the  
p rop erty .”  I t  is, we th in k , im possible to say  th at, i f  the ijampat- 
tah was set up b y  the d efend en t, the ijaradar  ̂b efore the R eceiver, 
in  respect o f a  p rop erty  w h ich  had been attached at th e  instance  
o f  the plaintiffs, an d  from  w hich  property  th ey  (th e  plaintiffs) 
w ere entitled  to have t h e ir ' decree satisfied, upon such a claim  
b ein g  preferred b y  the ijaradar, the plaintiffs w ou ld  n o t be 
en titled  to com e to  C ourt and ask for a declaration that the ijara 
set up by  the defendant is invalid  and inoperative as against 
them selves. B u t, how ever that m ay be, i f  the plaintiffs or the  
R eceiv e r , had b rou gh t the m atter to the notice o f  the C ou rt, the  
CJoiJrt w ould have, as we take it^ m ade som e order or other upon

.VOL. SXVill.] CALCUTTA. SEBiEB. 495



4 %

1900
tho wattor, vk.> wlioilior tlio RoooiYOF' was Imiml to m o w  iVoiii 
th e  i ja r a d a f  tho roiii; p a y a b le  im d o v  th e  p aU ah  o r  s h o u ld  lio  

MA-iimvsoN vviih ilie  o vd ors o f  ilie  C o u r t , w h ic h  h a d  bfltisi n iiid o ,

^Tiumnn  ̂ receive tbowhoh) o f the coliectioM  fVom 'the |)vo|HU'(.y in  (iuowtiou.
llore comes the eoiisidoration of the (|Ut5sttoi!, whothor thi« »!afci<̂ r 
could have been dealt with under b. 2-t-A: of tho C)odo ot CJivil 
rroeodtire. The wards of that section aro :•>-
■ “ Tho fullowing (joestions shall bo detorniiiiod by ordor of the 

Ooiirt executing a decrco uiid uot by septtraio Huit (namcily) 
’’̂ -omitting (a) iiod (h) which are uot iiiiiituiiil Ibr iho 

purpose of the prosont (juostioii—" Any. other qiioBtiotis aridtig 
between tho parti(33 to tho suit in which thii dticn>e passed, or 
their reprosantativcs, atiJ rolatiû i; to tlie csoeutitiH, di9t;hftrg<s or 
satisfaction of tho decr<36.”

There can be no doubt that tho uiattor that wan raised upon 
the application o f the ijunulm' was a matter ndaitng to 
disohargo or satistactioii o f tho deereo, which was thuti 
executed, as we take it, beoauso tho action o f  tho Rocoivei' 
receiving the rents and profits o f  tho piroporiy untiur ordwr.n a f  tfio 
Oonrt and applying the samo towards satitifacliou o f tho plaisiw 
o f  the various decreo-holdors was a, part o f  tho OKt«:nitioi'i o f  
decrees. That heing so, the ' on ly  quosfcioii whioh domrtiida 
consideration is whether tho ijiiraihr could bo rt^if'ardoil «ih a 
representative within the moiiQing o f  tho section, ifor, i f  ho tiii^^hk 
be so regarded, there oo ih l be ao  doobt that iho qRoaiien now  
raised by  ‘ the plaintiffs m ight well ha?o beoii <loalt with h j  tlio 
Court executing the decree. W hether tho dofeiidaafc N o . 1, w ho, 
subsequent to tho alleged atfcaohnientj took a lease o f  th« property 
and is bound under the lease to pay only a portion o f  tho wsufruet 
o f  tho property as rent thereof for a term  o f  yearej Is a  ropresea- 
tative o f  the judgment-debtor, Is a question wliicli is m i dUgiMim 
free from difficulty. But having regard to some o f  the cases to 
which our attention has been called b y  the learned valdl for ' 
the appellant, we are not prepared to say, that ho k  m l a repre
sentative within the meaning o f s. 2 ii  o f  the Code. In  the case o f  
Lalji Mai v. Nand Kklm e  (1 ), where a decreolu .Ider broughfc a
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suit for declaration tta l  in execution o f  his decree a eertaio 1900

property, which “had been afctaohed at his instance, bat w hich had mathewson"
subsequent to the said attachment been sold to another party, was ’ •

liable to be brought to sale in execution o f  his decree, it was held Tribedu
thp,t the purchaser was a representative w ithin the m eaning o f
8. 844  o f  the C ode. The learned Judges’ in  the course o f  their
Judgment, made, am ongst others, the follow ing observations :-~

“  C onvenience, w hich  is n o t a lw ays a  good  reason for la y in g  
d ow n  a  proposition o f  law, w ould suggest th at a sale w hich w as  
contrary to the provisions o f  s. 27 6  o f the C od e o f  C ivil  
P roced u re, should , i f  ch allen ged  by the decree-holder, be a  m atter  
to  be adjudicated upon under s. 2 1 4  In  our op in ion , as th6  
property  iu question wad under attachm ent at the tim o the  
sale took place, the purchaser m u st b e  treated as' a representative  
o f  the ju d g m e n t-d e b to r , on the same principle as he w ou ld  .have  
been a  rep resentative o f  th e  ju d g m en t-d e b to r  by reason o f  his 
purchase, i f  the decree had been one for sale o f a particular  
property . T h e  position o f  a purchaser o f  a p rop erty  affected b y  
a decree for sale was discussed by  this C ou rt in Madho Das v .
Jiamji Patak ( 1 ) .”  A n d  they accord in gly  dism issed the suit  
up on  that s in g le  grou n d .

I n  a  later case b efore  the sam e C ou rt, n am ely , th e  case of  
0UT Prasad- v . Ram L a i ( 2 ) ,  th e  sam e v iew  w as a ccep ted . In  
that case t|io p la in tiff w as th e purchaser, and it was determ ined  
th a t the suit b ro u g h t b y  him  w as not m aintainable, it  b ein g  held  
th at he was a representative o f  the ju d g m e n t-d e b to r  w ithin  
the m ea n in g  o f  s. 2 4 4  o f  th e  C od e o f  C ivil P roced u re . . _ ,

T h e n , in  a case decided by a F u ll  B ench o f  this C ou rt, n a m ely , 
the case o f  Is/ian Chunder Sirkar v . Beni Madhub Sirhaf ( 3 )  
the question was raised w hat w as the exact significance o f  the 
^ o r d  “  representative ”  as m entioned in  s. 244 o f the C od e. The  
fa cts  o f  that case w ere th at after a m ortgage decree was passed, 
the equity o f  redem ption  su b sisting in  the m o rtg a g o r  w as sold  
in  execution o f  a m o n ey  decree at the instance; o t ; a  third  party>

(1 ) (1894) I. L. K.II6 All. 28C.
(2) (1898) I. L. B. 21 All. 20.
P )  (1896) l.,L, R.:24 Cak 62, . ;

n
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19U0 q n d  th e  q u e s t io n  w a s  ra ise d , w h e th e r  in  th e  o f  th e

JJathew ôn o f  th e  m o r tg a g e , d e c r e e , h e  (th e  p u r ch a s e v ) c o u ld  b e
V* J[llQweti to  c o m e  i a  u n d e r  s .  2ii as (i iV^pre^.Qnt^tivQ o f  the

Tft]BEw. i^ d g tt ie B t -d e b to r , I t  w a s  h e ld  th a t  h e  c o u ld  c o i r e  ir^  a n d

s e e m s  t o  u s  t h a t ,  t h o u g k  t h e  o b s e r v a t io n s  t h a t  w e r e  m a d e  b y  
M r . J u s t ic e  B a n e r je e ,  w h o  ■ d e l iv e r e d  t h e  'J u d g m e n t  o f  t h e  t i o u r t ,  
h a d . r e fe r e n c e  to  t h e  f e c t s  o f  t h e .  p a r t i c u l a r  c a s e  b e fo r e  t h e m ,  
y e t  t h e y  w e r e  s u c h  a s  to  in d ic a t e  t h a t  t h e  w o r d  “  r e p r e s e n t a t iv e  ”  
o c c u r r i n g  in  s . 2 4 4  h u d  a  w id e r  s i g n i f i c a n c e  t h a n  “  l e g a l  r e p r e 
s e n t a t iv e  n a m e ly ,  t h a t  i t  in c lu d e s  a  p e r s o n , w h o  is  a  r e p r e s e n t a 
t i v e  in  in t e r e s t  o f  t h e  j u d g r a e n t -d e b t o r  ;  a n d  t h is  i s  t h ^  v i e w  
w h ic h  w a s  s u b s t a n t ia l ly  a c c e p t e d  b y  t h e  A l la h a b a d  H i g h  C o u r t  
in  t h e  c a se  oC Lalji Mcil v .  Nand Kishore ( I ) , t o .  w h ic h  w e  h a v o  
a lr e a d y  r e f e r r e d .

' f l a v i n g  r e g a r d  to  th e  p r in c ip le  th a t  u n d e r lie s  th e s e  ca se s , w e  

th in k  w e  o u g h t  to  h o ld  th a t  th e  i^at^dar in  th is  ca^e- is  a  re 

p r e s e n ta t iv e  o f  th e  ju d g m e n t -d e b t o r ,  a n d  i t d b e s  n o ty  to- o n r  m in d ^ , 

m a k e  a n y -s u b s ta n t ia l  d i f fe r e n c e  in  t b a l  4)it iu c ip le , th at*  h e ' h a s , n o t  

fto q u ire d  th e  w h o le  in te r e s t  o f  the. ju d g n le n t -d e b t o r .  S u p p o s e  th e  

la tte r  so ld  a  f i f t e e n -s ix t e e n th  sh a re , o f  th e  p r o p e r t y ,  ^w hieh  had  

b e e n  a tta ch e d  in  e x e c u t io n  o f  a  d e c r e e ,  .c o u ld ,  i t  b e  r i g h t l y  sa id  

th a t , b e ca u se  h e  r e ta in e d  in  h is  jhands, a otnersi;st'eenth s lia re , 

th e r e fo r e  th e  (a s s ig n e e  o f  th e  ■ fifte a n -s ix te e n ^ b v  ^hare, p f ,  th e  

p r o p e r ty  w a s  n o t  h is  r e p r e s e n ta t iv e  qvQdd th a t  s h a r e ?  T h o  

’ th is  ca se  haa u n d e r , .h is  y a r a  a c q u ir e d  a  .su b sta n tia l 

i n t e r e s t  j n  th e  p r o p e r t y , 'h e ? is  b o u n d  .tind.er th e -te r ip s  p f  h}$. ijeivfi 
t o  pay, as i t  is  a l le g e d ,  a  sm a ll sh a re  p f  tU e . p tQ cecd s , g f  tUe 

p r o p e r ty j  h o  b e in g s  e n t it le d  t o  a p p r o p r ia te  to  h im s e l f  th e  r e s t ; 

apdj.EO fa r  Jjs r e g a r d s  thp  sh a re  o f  th e  p r o c e f  d?, w h ie h  h a s  t h i^  

b e e n * tra n s fe r r e d  to  h im , t h o u g h  f o r  a  te rm  o f  y e a r ^ A e  w ig ^ itw e U  

b e  r e g a r d e d  as a rep resen ta fciv o  o f  th e  ja d g m e n t -d e b t o r .

t J p o n  ih e s e  g r o u n d s  w e  a r e  o f  o p in io a  t h a t -  t h e  c o n t e n t io i i  
ra ise d  b y  t h e  le a rn fe d  v a l d l  f o r  t h e  a j j p e l la n t  t h a t ‘H U e  p i^eseyt  
s u i t e s  n o t  l i r a iu t a in a b le , h a v i n g  r e g a r d - t d  2 4 4 “' 'o f ' - t h e  C o d i ,  
o u g h t  to  p r e v a i l .
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In  this'view  o f  the maWer, it is not necess.ary to diseiiss. t fe  19C0
other questions raised before us. "m'^trewson

The result is that this appeal will be allowed' and tlie -suit
-dismissed8 but liaviag regard to the fact that the -objection , which T r ib e w .
has been raised by the defendant, and upon which he has succeed
ed, is an objection as to the form  o f actiooj and does not really 
g o  tff the merits o f  the case, and, inasmuch as the merits were 
la  the Court below  found entirely against him and in favour o f 
,the plaintiffs^ wo th in k : that each party should bear his ow n costs 
in  both Courts*

M. N* B. Jppmi decreed.
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Before Mr. Justice Ilar'ington.

TOOLS! DASS KUEMOKAR w. MADAN QOPAL DEY.« ^̂ 01

Will, Construciion■ of-—Hindu Laio—Hincht loida'm—Adoption-~Tesiator~r 
Aliemlioa—Admiimtraton-~TitU deneed from such Administrators.

Wlieii, by will, aa authoi'ity to adopt is given , to a Hiiidii widow> it lUies 
not neeosaarily follow that the widow takas only a life-estate in the proparty 
lett to her uadar tlie will, ospeciully when the power o£ disposition over thf 
property is givea to her. The intoQtion of the testator must bo gtUhereil 
from the terms tho will itself.

The defendant purchased . certain iaiiiaoveable property from the' adininls. 
t|-atpra to the estate of the widow oE i2.wbo, by his \y,ill, leftiairhis moveable 
and immoveable properties to tho ividow,, authoriaiog her to talrc in adonllrn 
Qua or tw o.90113 acaordirig as she might desire ; , the.will "•■i.vr'!ii-r iho 
power of disposition over the estate-:-rr

Held, that Ji. beqneathed his estate in favor oE liis widow absolntely ; <and 
that the title ol'.taiiied by the defendant through the’ administratoYs of tlie 
(leooased wiiiow could not be irapiigned.

Pmelm Money Dosm v. Troyliiaho Moliineij Dossee (1) discussed and 
diatingaifilied.

OUE Koop Chaiid K arm okar, a Hindu inhabitant of Caflcuistja,.

4ied in Ju n e  1877 , leaving him su rym u g an only widow, Attoi--.

e Origioal Civil Suit No. 423 of 1897.

( 1 ) (1884) LL. a. 10  Oak,


