142 PUE INDIAN LAW REPORTS, (VOL. XXV,

1900  suppork tho order not on these grounds, but on the grouads stated
“igm by tho Munsif.
Suomerany  We have no doubb whatsoever that the opinion expressed
Olaiﬁip‘,;m by the Munsif is correcte No order or nofification can he mado
Couxart yper any Act having the authority of law, until that Aot has
Nuea  como juto operation.  The order made under s. 1 on the 27th
Aﬁ;}]}{fm December 1881, declared that the Act shall take effect in the
District of Durdwan on the 1st January, 1882, The nolification
of the same dato (27th Decomber 1881) purporting to ho undor
g, 6 could not be made under that soction, hecause the Aet
was not then in operation in the District of Burdwau, to which
the notification related. Tho vesult is that the acts of tho
officors of Government undor that notification are without any
logal authority, and plaintiffs are entitled to their logal romedies
against them, so far as thoy affect their rights of property.
The seeond appeal does not challenge any of the findings of the
Lower Courts on the merits of thoe suit, and, therefore, this socond
appeal must be dismissed with costs.
It is unnecessary to notice the grounds upon whichi the Sub-
ordinate Judge has held that the canmal officer could not act,
because the Collector had not issued public notice under s,
8, boyond stating that thoy are nob sound. This negleet of. the
Jollector might affect claims to compensation, but it could not
aﬁe;t tho acts of the ocanal officers to carry out the };;m:trs
of the nolilication onder s, 6, if such a notification had been
properly made.  As ibis, there has beon nosuch notifieation,
M. N, R Appeal dismissed.

Befure Mr, Justice Ghose «nd My, Justice Pratl,

1900, I MATHEWSON (Derrypant No, 1) v. GOBARDIIAN TRIBI DI ann

Dec. 18, 19 * ‘ o
wows 90, ANOTUER (PLAINTIveS).
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A property was stlached in execution of a decreo sgainst the judgment
debtor and placed in charge of a Reeciver appointed by the Court,  While the
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attachment was pending, the judgment-debtor granted a lease of the property
to M, who thercupon set up a right to hol:l possession of the property and to
pay to the Receiver only the rent due from him under the lease.

Held, that M was o representative of the judgment-debtor within the
meaning of 8. 244 of the Code of Civil Procedure, and that a declaration
that tho lease was invalid and inoperative as against the decres-holder must be
sought for under that section and not by a separate suit.

Semble + That the decree-holder was, in the circumstances, entitled to such
a declaration.

Tan plaintiffs obtained a decree for money against the
defendant No, 2, and in execation of the deecree gobt a mehal
owned by the said defendant under a maintenance grant
attached on the 29th September 1891. Thereupon, under the
order of the Court passed on the application of the said de-
fendant, the aforesaid mehal was placed in charge of a Receiver
with direction to repay the money due to the plaintiffs and other
decree-holders from the proceeds thereof.

It appears that tho defendant No. 1 produced before the
Roceiver in June 1898 an djara lease without any fixed term, in
respect of the said mohal, alleging to have obtained it from
the defendant No. 2 on the 7th Novomber 1896 at a rental of
Rs. 8,000 a year; and that he applied to the Receiver that
rent might be roceived from him according to the terms of the
lease.

Thereupon the' plaintiffs instituted the plesent suit for a
declaration that the #jara lease of the 7th November 1896, obtained
by the defendant No. 1, was null and void as against them.

The defendant No. 1 contended that the plaintiffs’ decres was
fraudulent, that the suit was barred under s. 244 of the
‘Code of Clivil Procedure, that the lease in dispube was not
liable to be sct aside, and that the snit ought to be dismissed to1
want of cause of action.

The Subordinate Judge, who tried the case, held 'i;hat the de-
fendant No. 1 was not a representative of the defendant No.2
within the meaning of s. 244 of the Code of Civil Proce-
dure, and that therefore s, 244 was no bar to the suit.
He also held that the decroe obtained by the plaintiffs was not
fraudulent, that the attachment of the mehal made at the instance
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1900 of tho plaintiffs was a valid ono, that the Zjara loaso was there-
weon fore null and void as agaiust the plaintilfy, that the plaintiffy

Matie > : )
v.  hada good canse of action, and accordingly decroed the suit.
GoRARDHAN _ S
TRIREDL The defendant No. L appoaled to the Migh Court.

1990, Drcemerr 18, 19 and 20. Babu Jogesh Chunder Roy
(for Babu Bhawani Chavan Duit), for the appellant.

Babu Saroda  Charan Mitter and  Babu  Mwdndre Nath
Bhuttacharjee, for the respondents.

1000, Dromvzer 20, The judgment of the High Couwrt
(Gyosk and Prarr, JJ.) was as follows

"Phis appeal arises out of a suit institnted by a decree-holder
against his judgment-debtor and a person to whom the judgment-
debtor had granted an fjera of the property, which he (the decroe-
holder) had caunsed to be attached in excention of his decree,
The attachment is said to have taken place on the 20th Septembur
13891, and the 2jara was execnted on the 7th November 1846,

The facts, as seb out in the plaint, ave that, alter the property
wag attached at tho instance of the decree-holder, o Recoiver was
appointed by the Court to take charge thereof, and to make ovor
the preceeds of the property to the pluintitfs and the other
attaching creditors ; and that subsequently, while the Recoiver
was in possession of the property, the defendant No. 1, the Jjuradar,
presented before the Receiver the djura puitud and asked that
the rent payable by him under the fjura might bo recoived.
But what took place upon that application being mads is not
stated. Lt s, however, allegod that this éure was granted at w
very low rent with the object of throwing difficultios in ihe way
of vecovery of the money duo to the plaiutiffs, and the other
decree-holders. The plaintiffs upon these allogations usked that it
might be declared thut the said fjara of the 7th November 1896
was null and veid as against them,

- The suib was contested by the fjaradar upon the ground that
the question ruised by tho decree-holders should bo decided by the
Jourt excouting the deeree under s, 244 of the Code of Clivi)
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- Procedure, that there was no attachment properly so-called upon

the property, and that the property in question being only a main-

tenance grant for the lifetime of the judgment-debtor, could not
be attached and sold. A further question was raised, namely,
whether the plaintiffs bad any cause of action,

The Subordinate Judge has negatived all the objections of the

defendant, and given the plaintiffs the declaration that they
asked for. '

The defondant, the fjaradar, has appealed against this decree.

Two main points bave been discussed befora ns by the learned
vakil for the appellant : firsé, whether the plaintiffs have any cause
of action, and secondly, whether the suit is barred by the provisions
of 8. 244 of the Code of Civil Procedure. [t would scem that these
two questions aro intimately connected with each other. Taking
the first question .however by itself, we should not be prepared to
say that the phmtlﬁ”s have no cause of action, The terms
of 8. 42 of the Specific Relief Act are such aswould favour a
cage like this. We need only refer in this connection to two
of the illustrations given in that section. Thefirst of these
two illustrations, namely (d), is : “ 4 alienates to B property .in
which 4 has merely a life- intorest, The alienation is invalid as
against ¢, who is entitled as reversioner.  The Court mixy, in a
“suit by C against A and B, declare that Cis 50 entitled,” The
other illustration, (g), i is: “ A is in possession of certain property.
B, slleging that be is the owner of the property, requires 4 to
deliver it to him. 4 may obtain a declaration of his right to hold the
pwperty ® It is, we think, impossible to say that, if the farepat-
tah was set up by the defendent, the zyaradar, before the Receiver,
in respect of a property which had been attached at the instance
of the plaintiffs, and from which property they (the plmntxﬂ’q)
were' entitled to have their decree satisfied, mpon such a claim
being preforred by the Zjaradur, the plaintiffs would not be

entitlod to come to Court and ask for a declaration that the tara

get up by the defendant is invalid and inoperative as 'vaalnsﬁ
themselves. But, however that wmay be,if the plaintiffs or the
Receiver, had brought the matter to the notice of the Court the
Coprt would have, as we take it, made some ovder or other upon
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the matter, viz., whethor the IReociver was hound toreeeive {rom
the fjaradar the ront payable under the Jjera pattah or should ho
in accordanco with the orders of the Court; which had baen made,
receive the whole of the colleetions [rom the properly in quostion.
Ilere comes the consideration of the quustion, whether this matter
could have been dealt with under g. 244 of the Godo of Civil
Procedure. The words of that section are :-- ,

“Tho following questions shall be determined by order of the
Court excouting a decree and not by separate suib (namoly) -
(¢) "=-omitting (a) and (h) which are not material for the
purpose of the present question—Any . other quostions arising
between the parties to the suit in which the ducree wauy passed, or
their representatives, and rolating to the execution, dischargo or
satisfaction of the decree.”

There can be no doubt that the matter that was raised wpon
the application of the furader was o matter reluting to the
discharge or eatisfaction of tho decroe, which was thin Leing
executed, 88 we take it, beoanse tho aclion of the Reseiver in
receiving the rents and profits of the property wnler ordavs of the
Court and applying the same towards satisfaction of the elaims
of the various decroc-holders was u part of the execution of
decroes. That Deing so, the  only question whicki demands
congideration is whether tho Zaradar could be regarded asa
representative within the meaning of the section.  For, if ho might
be so regarded, there could be no deubt that the question new
raised by the plaintiffs might woll have been dealt with hy the
Court executing the decrce. Whother the defendant No. 1, who,
subsequent to the alloged atbachment, took a loase of the pz’apﬁbt}f
and is bound under tho lease to pay only a portion of the wsufruct
of the property asrent thereof for a term of youars, is 4 roproson-
tative of the judgment-debtor, is a question whiclt is not altogother
free from difficulty. But having regard to some of the caseg fo
which our attention has been called by the lewrned vakil for
the appellant, we are not prepared to say, that he is not topre-
sgnt'ative within the meaning of s, 244 of the Clode. In tho caso of
Lalji Mal v. Nand Kishore (1), whero a decrec-lulder brought a

(1) (1897) I, L. B. 19 A, 332,
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- suit for declaration that in execution of his decree a certain
property, which had been attached at his instance, but which had
- subsequent to the said attachment been sold to another party, was
liable to be brought to sale in execution of his decree, it was held
that the purchaser was a representative within the meaning of
s, 344 of the Code. The learned Judges’ in the course of their
judgment, made, amongst others, the following observations :—

“ Convenience, which is not always a good reason for laying
down a proposition of law, would suggest that a sdle which was
contrary to the provisions of 8. 276 of the Code of Civil
Procedure, should, if challenged by the decree-holder, be a matter
to be adjudicated upon unders. 2t4. In our opinion, as the
property in "question was under attdchment at the time the
sale took place, the purchaser must be treated as a representative
of the judgment-debtor, on the same principle as he would have
heen a representative of the judgment-debtor by reason of his
purchase, if the decree had been one for sale of a particular
property. The position of a purchaser of a property affected by
a decree for sale was discussed by this Court in Madko Das v,

Ramji Patek (1).” And they accordingly dxsmlssed the suit
upon that single ground,

In a later case before the same Court, namely, the case of
Gur Prasad v. Ram Lal (2), the same view was accepted. In
that case tlio plaintiff was the purchaser, and it was .determined
that the suit brought by him was not maintainable, it being held
- that he was a vepresentative of the -judgment-debtor within
the meaning of s, 244 of the Code of Civil Procedure.

Then, in a case decided by a Full Bench of this Court, namely,
the case of Ishan Chunder Sirviar v. Beni Madhub Sirkar (3)
‘the question was raised what was the exact significance of the
word “ representative” as mentioned in s. 244 of -the Code. The
facts of that case were thabafter n morfgage decree was passed,
the equity of redemption subsisting in the mortgagor was sold
in execution of a money decree at the instance of-a third party,

(1) (1894) L L. R.116 All, 266,
(2) (1898) I L. B. 21 All, 20.
(3) (2890) 1. Ls R.24 Cile. 62, .
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gnd the question was raised, whether in the cgurso of the
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allowed to come in under s. 244 asa rapresentative of the
judgment-debtor. It was held that he could come in, and it
seems to us that, though the observations that were made by
Mr. -Justice Banerjee, who - delivered the - judgment of the Cpurt,
had reference to the facts of the particular case before them,
yet they were suchas to indicate that the word * representatx,ve
oceurring ms 244 had a wider significance than ¢ legal repre-
Sentative ;” namely, that it includes a person, who is a represenh-
tivein interest of the judgment-debtor ; and this is thf,‘. view
which was substantially accepted by the Allahabad ngh Court
in the ease of Lalgz Mal v. Nand Kzslzore (1),to, which we have
already referred.

Having regard to the priaciple that underlies these cases, we
think we ought to hold that the sjaradar in this cagse is a re-
presentative of the judgment-debtor, and it does noty to onr minds,
make any.substantial difference in that principle, thats he has nog
dequired the whole interest of the judgmeént-debtor.- Suppose the
latter sold a fifteen-sixteenth share. of the property, -which had
been attached in execution of = decree,:-could. it be rightly said
that, because he retained in his hands a onersixteénth -share,
therefore the ;assignee. of the fiftean-sixteemth, share, of, the
property was mnot his representative guodd that share? The

:fjaradarin * this case hag under. his jjara acquired a substantial
.interest-in the property, heis bound ander the terms of big Zjara

to pay, asit is alleged, a small share of "the -proceeds, of the
property; ho being, entitled to appropriate. to himself the rest ;
apd, so far qs regards the s]:me of the-procegds which has thus
been, transferred to him, though for a term of years, he nuﬂht well
be regarded asa representative of the _]ud_gment-dehtor

Upon these grounds we are of opinion that- the contention
raised by the learnbd vakil for the appellant ‘thatVtlie pr’cse’ﬁt

- guit.is not nraintainable, h'nmo’ regard- td sy 244-oft the C’odé

ought to prevail.

(1) (1897) L L/R.19 All. 332.
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In this'view of. the matter, it is not necessary to discuss. the 1300

other questions raised before us. MATHERSON

The result is that this -appeal will be allowed and the -suit GOBARDHAR
-dismissed, but having regard to the fact that the -objection, which Triszon
has been raised by the defendant, and upon which he Las succeed-
ed, is-an objection as tothe form of action, and does not really
go to the merits of the case, and, inasmuch as the merits were
in the Court below found ontirely against him.and in-favour of
the plaintiffs,. we think.that cach party should bear his own costs
inboth Courts.

M. No B. Appeal decreed.

-

ORIGINAL CIVIL.

Before Mr, Justice Harington.
TOOLSI DASS KURMOKAR.». MADAN GOPAL DEY.* 1901
Will, Construction of —Hindu Lmu—-He‘n;ZmA widois— 4 doption-—Testator~— Aprit 24.
Alienation— iclrm‘m’st;ataﬁs—-—Tz'tle deri ved from such Administrators,
Wheu, by will, an authavity to «zdopt is given to a Hindu widow, it does
not necessarily follow that the widow takes only a life- estute in the property
left to her under the wm especmlly when the power of dlsposxuon over the

ploperty i given to her. The mbentxou of the testator must be gathered
from the terms of tho will uself

The defendant purchased . certain imwmoveable property from the' adminis-
trators to the eetate of the widow. of R.who, by his will, left.all his. moveable
‘and immoveable properties to the widow, authorizing her to tale in adepiisn
one or two sons according as she might desire ; . the will gave hir also tha
power of disposition over the estate :

Held, that 1. bequeathed his estate in favor of-bis widow abadlately ;5 and
that the title obtained by the dofendant throngh the administrators of tlig
deceased widow could not be lmpurrned

Punchoo Money Dossee v. Troylucko Mohiney Dossee (1) disoussed and
distinguished.

Oxg Roop Chand K'xrmokar, a Hmdu mhabxtant of Omlcutta,.
died in June 1877, leaving him surviving an only widow, Attor
¥ Original Civil Suit No, 423 of 1897,

(1) (1884) L, L. R. 10 Cale, 342¢



