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% the procedure lsid down in the Code of Civil Procedure for the
‘trial of snits.” Hence we do not think it can have the effect of
res judicata.

- The appellants’ objection that the previous order is not between
the same parties, as the presont suit is founded on the fact that
in the previous order the name of the landlord is recorded as
Sultan Ali, while in the present suit tho names of the landlords
are Karbanali and Sultan Alj, that is to say, there is an additional
landlord in tho prosent suit. It may be, however, that Karban
‘Al was a party to the case under s. 103, though his name does
‘not appear in the form in which the Revenue Officer has recorded
his order. We could not decide this question without having
the whole record of the s, 105 case before us. We, thercfore,
~ do not rest our decision on this ground.

For these reasons wo consider that the Judgeis wrong in
" holding that the present suit is barred by res judicuta.

We accordingly set aside his decree, and romand the case to
him to be disposed of on the merits. Costs to abide the result.

¢. B.. Case remunded.

PRIVY COUNCIL.

RADHA RAMAN SHAIIA anp orness (DereNpawis) v. PRAN NATII
BOY AND OTHERS {Pmmmm)

[()n appeal from the High Court of Judicaturo at Fort
William in Bengal.]

‘ ;Saaat, nq/az of=Decree ¢ parie—Enecution salc—F" raud—Civil -Procedire

Code (dct X of 1882), s. 108—Effect of order rejecting previous

application fo st asido the decree, where the plainkiff Tad not eppealed
from such order.

The defendants sued the plaintiff for arrcars of remt, and obtained an
cos purte decree, in exccuticm of which they akatamlmd and aola hmd of the

 Pregent . Lomrp nomwtzsm, Linrp Macyacurer, Losp Roumgrsw Sm
Rienarp Coven and Sr Forp Nontu,
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-plaintiff, The plaintiff applied undor s, 108 of the Civil Procedure Code to
st aside the decrce. Iis application wos rejected, but be did not o ppeal
from this order,

The plaintiff then sued toset aside the deoree and the salo in excuntion

“on the ground that ho bad nointerest in the land, in respect of which the

arrears of rent were ulleged to bo due, and the decrse and sy had been
obtained by fulse returns of sunmons and of processes in execution, and
were fraudulent and void; Thoe dofendant objected that the plaintifl,
having applied under s.-108 without success and not having appeated from
the order 1‘ejectii;g his application, bad no right of suit in the Civil Conrt.

Held, that the suit was maintainable. .

Arprean from a judgment and deeree of the igh Courl of
(talcutta (2nd April 1897), reversing a decree of the Sub uldln.ltu
Judge of Pubma (Jth September 1895).

This appeal arose out of a suit brought by the prosent respon-
dent, Pran Nath Roy, aguinst seven defondants, Mohosh Chunder
Moitra, Lalan Chunder Moitra, Radla Towon Shaha, Kishori
fial Shaha, Punchonan Sheha, an infant vepresented by his
guardian Rajeshwari Dasi, Nobodwip Chunder Pal, and Dam
Krishna Sircar, to set aside an ex parte deerce and a mlw m oxe-
cation thereol, as being fraudulent and void.

The plaint alleged that the defendants Nos. 3, 4, and 5, Radha
Raman Shaha, Kishori Lal Shaha, and -Punchanan Shaha, three
of the present appellants, fraudulently inducod defendants Nox. 1
and 2, Mohesh Chunder Moitra and Lalan Chunder Moitra, who
were stated to be landlords of defendant No. 7, Iam Krishna Sircar,
lo bring a suit, 1714 of 1898, against the plaintiff, and Ram Krishna
dircar for the rent of o village, of which Ram ISrishna was their
real tenant, and in which the plaintiff stated that he had no
interest or concern whatever ; that they carricd on the suit withe
ont his kHOWIBdé,Q and. eventually obtained an ei parte deiros
against the plaintiff wlone, in execuhon of which u village Dogachi
beloriging to the plaintiff was sold to defendant No. 6, Nobmdmp
Ohnnder Pal, the agent of the defendants 8, 4 and 5, for an in-
adequate price.  The plaintiff stated that ho had never been
served with a summons, nor with any of the PPOCOSHeS NOLeLw
sury for the execution of the decree, and that Ram Krishia w
not a benamidar of his, The fraud alleged consisted in mz;kmtg



VOL. XXVIIL] CALCUTTA SERIES,

false returns of service of summons of the processes in execution

of the decree, and in not giving a proper description and valua-
bion of the property sold, in consequence of which o low price
only was obtained for it. The plammﬂ’ prayed tlnt the ew
parte decree, and the sale in execution thereof should be set aside
ag, beuw {fraudulent ‘md void.

- The defendants in their written qtatement denied all the allega-
tions in the plaint as. to there having been any fraud and collusion,
and stated that all the proceedingsin the suit,” and in execution
of the decree had been properly and duly taken, and that the
plaintiff was'cognizant of .snch proceedings. They also alleged
that the plaintiff had the. beneficial interest in’ and possession of
the property, in execution of the decres for arrears of rent of
which it was sold, and the decree was,. thelofme, pxopelly passed
agzunst him. '

The defendants also took the ob3ect10n ‘that the suit- was uot
mmnt'umble under ss. 13 a.ud 944 of the Oivil Procedure Gode,
because the plamtxﬁ had alreudy onthe grounds for setting aside
the decree and sale stated in the plaint, applied to set aside
the decree under s. 108 of the Code, and to set aside the sale in
execntion of the decree under s. 311, and these applications had
been rejected and the plaintiff had not appealed, as he might have
done, from the orders rejecting them. They therefore submitted
that the plaintiff could not now geét any such relief ag he
pr ayed for by a suif in the Civil ourt

The fact of the plmuhff havmg made such ap‘phcatmna,

and theu' ha,vmo‘ been rejected were not dlsputed but thero was

nothing on the present appeal {o show what was brought before

| the (Jomt on those oceasions, nox wlnt was. the ground of rejoce
tmn

Tho Suboxdlnate Judge on 9th September 1895 summarily
dismissed the suit, as not being maintainable in .consequence: of
the proceedings taken under 8. 108 of the Code.

The plaintiff appealed and a Division Bench of the High
Court (MacerersoN and Auner Avy, JJ.) on 2nd April 1897,
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reversed the order of the Subordinate Judge, and held that the
- suit would lie (1). '

From that decision the defondants 3, 4, 5and ¢ appealed to
His Majesty in Councile

1901, May 2. Mr. J, D. Mayne for the appollants.—The
plaintiff, having adopted the procedure provided by s. 108 of
the Civil Procedure Code, and having been unsuccessful, and not
having appealed, as he might have done, from the order rejecting
his application, had exhausted his remedies, and could not now
bring a suit to set aside the decree, simply on tho allegation
that it was a frandulent decrec. The fraud necessary for such a
suit must in any case he a fraud upon the Court itsell and no such
fraud is made out here, No doubt a Court has power to sct aside
a decree when frand in the Court itself is shown, asin the cusae
of Abdul Mazuwmdar v. Mohomed Gazi Chowdhry (2), which is
distinguishable from the present case on that ground, and becauso
in’ that case no previous attempt had boen mude to sob aside the
decree under s. 108,

Tho respondents did not appear.

1901, Mav 2. Their Lovdship’s judgment was deli-
vered by ‘

Lorp Hopuousm.—Their Lordships ave all agreed thut the
preliminary objection cannot be sustained, and that the Iigh
Court were right in overruling it. 'We have nothing before us,
but the bare fact that the plaintiff endeavonred to get an ex parte
decree set aside under s. 108 of the Code of Civil Procedure,
under which the Court may try whether the summons was sorved
or whether the plaintiff was prevented by any sufficient eause
from appearing.  'We are not told what went ou before the Court
wpon that occasion, and it is impossible to say that the mattor
now alleged as fraudulent matter came in any way before the
Court under the application which was made by virtue of 5. 108.

(1) (1897) 1. L. B. 24 Calc. 546,
(2) (1894) L. L, B, 21 Oule. 605,
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1t seems fo their Lordships that the High Court have faken
an entirely right view of the matter, and they will humbly
advise His Majesty that the appeal ought to be dismissed. No
respondent having put in an appearance, there will be no costs.

Appeal dismissed.
Solicitor for the appellants : Mr. Wo W, Boa.
I V. W,

ORIGINAL CIVIL.

Before Mr, Justice Stanley,
Itt THE MATTER OF RUDRA NARAIN ROY.

‘ Bawml of Eraminers for plcadev‘skep and mukhicarship—Candidate—
Lrumination,

When 2 candidate applies to the Board of Examiners for pleadership and
mukhtearship to be allowed to present himself for cxamination, stating that
he has complied with the rules and regulations entitling him to enter for
sach examination, the Board of Kxaminers for the time being should
enquire into each individual case and form its own opinion as to the fitness
of such applicant, even though such applicant may have been rejected as an
improper porson on a previous application to the Board in some past year
when composed of different mombers.

TS was amatter, in which a rule had been obtained on

the 22nd of February 1901 under s, 45 of the Specific Relief

Act (1 of 1877), calling on the Board of Examiners for Pleader-
ship and Mukhtearsth to shew cause, why Rudra Narain Roy
should not be allowed 6o appear at the next examination for
mukhtears and pleadere, be having fulfilled the conditions neces-
sary under the law qualifying him toappear at such examination,

‘Mr. OKinealy (on behalf of the Board of Examiners)
shewed cause~The form of the rule may he taken objection

to, as it states that Rudra Narain Roy had fulfilled the conditions |

necessary under the law-—this cannot be true of a2 man like
Rudra Narain Roy, who has been guilty of personation at the
Calcutta University, [Mr. Sinha~He was acquitied of that.]
He was discharged for want of proof of identity, and that
does not shew that he was faultless. The Court has no 3urnsdw~
tion to revise or set aside the procoedings of the Board arrived
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