
, ‘̂ ibe procedure liud down in tlie Code o f C ivil Procoilure for the 1901 
'trial o f  sails.”  H ence we do not think it can liiwe the effect o f
res judicata. v.

J afak Al i .
■ The appellants’ objeotioo that the previous order is not between 

the same parties, as the present suit is fotinded on the fact th at  
in. tlie previous order the n a m e o f the landlord  is rccordod as 
S u ltan  A li , w h ile  in the present suit the names o f  the landlords  
are Karbanali and Sultan A li, that is to say, there is an additional 
landlord in the present suit. I t  m a y  bo, how over, that K arb an  
A li  w as a  party  to  the case under s. 1 0 5 , th o u g h  his name does  
not appear in  the form  in w hich the R ev en u e  Officer has recorded  
k is order, W e  could  not decide this question w ith ou t h a v in g  
the w hole record  o f  the s. 105 case before u s. W e , therefore, 
do not rest our decision  on this g rou n d .

F o r  these reasons w e consider that the J u d g e  is w ron g in  
h o ld in g  that the present suit is  barred by res judicata.

W e  accord in gly  set aside his docrec, and rom and the case to 
him  to be disposed o f  on  the merits. C osts to abide the resu lt.

c .  B . Case remanded.
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liA D H A  U A M A N  8 U A I1 A  and o th e r s  (D e fe n d a n t s )  v. PBAN N A T U  p  q  # 
a O Y  AHD OTHERS (PuiN'IIFFS).

'O n  appeal from  the H ig h  C ourt o f  J u d icatu re at F o r t
W illia m 'in  B engal.’

right of—'Dome cx parte—ExecuUoii sale—Fraud—-Cml ■ Procedure 
Code {Act X  of 1883), s. 108—Effcct of ordar njacting previous 
application lo set aside Ike decree, where Ike plaintiff Md not appealed 
from such order.

Tho cloftillJants sucii the plaintiffi for arrears of rent, and obtained an 
cji parte decree, in execution of which they attached and bo!3 land of the

Pfcml '■ Lord nouiiousre, IjOrd MAcsAQUTEft, Lord Eobgexson̂  Sib 
iiicuAUD Coucu and Sm Foud North.



'1901 ' pliiiatiff. Tho plaialifi applied uniler 8.108 of lh« Civil Procodiiro Cotlo to
------------- ---  set aside tlie ck'crcc. Ilia applieulion was rojected, but lio did not ap|m!

Bhaha. The plaintiff then sued,to Bot asiJe Ihc docveo and tlie sale in oxccutioii 
' on the ground tliat bo had no inlorest in tlio land, iu vcHpiicfc u£ which llx' 

Natu arrears of runt were iilleged to bo due, and tho dotiroo und aiilu litui boitu
Eor. obtaiaed by false vulunis o£ 8uiuuou8 and of procetjaca in executlou, and 

were fraudulent and yoiil; The defendant objfictcd that tho plaiatiff, 
having applied under s. -108 without success and not having appealed from 
the order rejecting his applicatioa, bad no right o£ suit iu the Civil Court.

Held, that the suit was maintainahio,

' A i i 'EAL from a judgm ent and deorec o f  ilio ( 'o u r i ol' 
t'alcuita (2ud April 18D7), reversing a decroe o f ilio tSiiburdiuulo 
Judge o f  Pulma (Dfch Se^itembcr 1895).

This appeiii arose out o f a suit brouffht by  the prcsonl ro«|jott- 
dcnt, Praa Natli R oy, against soven defendants, M ohosh Chundi'r 
Moitra, Lalan Chuador Moitra, Radlia Ilom ati S liaki, Kisiliori 
Lai Sliaha, Punclumaii Slialia, an infant, roprtisoiitod by 
^iiurdiau Rajesliwari Dasi, N obodwip Oliuiidor I’ alj and llam  
Krishna Sircarj to set aside an ex parte decroo and a Balo in exe» 
cation thereof, as being fraudulent and void.

Tiie plaint alleged that the defcadaiits Nos, B, 4, and 5, Radlia 
Raman Sliabaj K ishori Lai Sbalia, and Piinchanan Shalui, fhroe 
o f  the present appellants, frandnlentlj induced deftuuLiDi.s Norf. 1 
and 2, Moliesh Cliunder Moitra and Lalan Olunidor Blollra, who 
were stated tobelandJordBof defendant N o. 7, Rain Kiislnm  Sirear,
io bring a suit, 1714 o f 1893, against the plaintiff, ami Kam Krifilma 
Sircar for the rent o f  a village, o f  which Rani Kriahna wuh ilwir 
realtenant, and in w tick  the plaintiff stiitod that’ ho had m  
interest or concern w im tW er; that they carricd on the suit with
out his knowledge and. eventually obfauned an m parte (leoroe 
agaiasi the plaintiff alone, in esecnlion o f  which a villago Dogatjhi 
k lo iig io g  to the plaintiff was sold to defendant No. 6, Mobadwip 
CKunder Pai, the agent o f the defendants 3 j 4  and iW  an In- 
adeqimte price. The plaintiff staled 'that ho had new.r been 
served with a summons, nor with any o f  tho processes ncc?s« 
stiry for the execution o f  the decree, and that Ram Krishna 
n o ta b eu a m id a ro fh ia . The fraud alleged consisted ill makiiig
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false returns o f  service &f summons o ft l ie  processes,,in e s e c ii io n , 1901
o f  the decree, and in not; g iv in g  a proper description aiid  valu a- ™ E lm iZ™
iion  o f  ilie property  sold, in consequence o f  whieb a low  price
on ly  w as obtained for it . T h e plaintiff p rayed  th at the e&i v.
parte decree, and the sale in execution thereof should be set aside
as,.being fraudulent and Yoid. K o y .

The defendants in their w ritten statem ent denied a ll th e  a lleg a 
tions in the plaint as. to there having been any fraud and collusion, 
and stated that all the p roceed in gs in  the suit, ‘ and in  execution 
o f.th e  decree had been properly and duly taken, and that the 
p la in tiff was cognizant o f  sack  proceedings. T h ey  also alleged 
that the'plaintiflf had the. beneficial interest in and possessioa o f  
the property, in execution o f  the decree for arrears o f  rent o f  
which it was-sold, and the d^icree .waSjiheroforo, properly  passed 
against him.

T h e defendants also took the objection that the suit was not 
maintainable under ss. 13 and 244 o f  the Civil Procedure Code, 
because the plaintift had a lread y , on the grounds for settin g  aside 
the decree and sale stated in the plaint, applied  to  set aside  
the decree under s. 1 0 8  o f  th e  C od e, and to  set aside th e sale in  
execution  o f  the decree under s. 3 1 1 , and these application s had  
been rejected and the plaintiff h ad  n ot appealed, as he m ig h t have  
done, from the orders re je ctin g  th em . T h e y  therefore subm itted  
th at the p la in tiff c o u ld  not n o w . g^fc any such re lie f ag he  
prayed  for b y  a suit in  the C iv il G ourt.

' ,  T h e fact o f  the p la in tiff h a vin g  m ade such' ap p lication s, 
and their h a v in g  been  rejected , w ere not disputed, but th e re  w as  
N othin g on the present appeal io  show  what w as b ro u g h t before  
the C ourt on those occasions, n or what was the ground o f  rejec
tion .

T h e Subordinate J u d g e  on 9th Sep tem ber 1 8 9 5  su m m arily  
dism issed the suit, as not b ein g  m ain tain able in  consequehee' o f  
th e pfQofiediugs taken un der -s. 1 0 8  o f  the C od e.

The p laintiff appealed and a  D ivision  B en ch  o f the H ig h  
C ou rt (Macpherson and Ameer A t ? , J J .)  on 2nd A p ril 1 8 9 7 ,
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1901 r e v is e d  t!ie order o f  tho Sabordinftio and held ttr.it tliP
- ^ ^ ; ^ s a i t w o i i W l i e ( l ) .
R aman From  that decision the defendants 3 , 4 , 5 and 6 appealed toSlIAHA .

». H is M ajesty in Council.
Praw
Nath

Boy. 1901, May 2. M r. J ,  D. Maym for the a p p ella n ts .— T h e  
plaintiff, haying adopted the prooedure provided hy s. 108 of 
the C ivil P rocedure C ode, and h a vin g  been  unsuccessful, a n d  n o t  
h a v in g  appealed, as he m igh t have done, from the order rojocting 
his application, had exhausted his rem edies, and could not now  
bring a suit to set aside the decree, sim p ly  on the allegation 
that it was a fraudulent decree. The fraud necessary for Buch i\ 
suit mugt in any case b e  a fraud upon the C ou rt itself and no such  
fraud is m ade out here. N o  doubt a C ourt has pow er to sot aside  
a decree when fraud in the Court itself is shown, as in the e u m  

of Ahdul Maz'ii7ndar ?. Mohomed Gazi Chowilmj (2), whieh is 
distinguishable from the present case on that ground, and letJaiiso 
in' that case no previous attempt had been made to sot i m h  the 
decree under s. 1 0 8 .

T h e respondents did not appear.

190 lj- M ay 2, Their Lordship ’s judgm ent was sltdi- 
vered by

liORD H obiiouse.«~T heir Lordships are all agreed that the 
preliminary objection  cannot be sustained, and lliat the H ig h  
C ou rt were right in overru lin g it . W e  have noth ing before  us, 
but the bare fact; that the plaintiff endeavonred to get an «  p u f t e  

decree set aside under s. 108 o f  the Code o f  C ivil Procedure, 
under w hich the Court m ay try  w hether the sum m ons w as served  
Or 'whether the plaintiff was prevented b y  any su llc iea t cause 
from  appearing. W e  are not told  w hat w ent on before the C ou rt  
upon that occasion, and it is jtopossible to say that the m atter  
now alleged  as fraudulent m atter came in any w ay b efore tho  
Court under the application which was made by virtue o f  s. W 8.

(1) (189?) I. L. B. 24 Gale. 640.
12}- (i894) I. L, K. 21 Dale. 605.



I t  seem s to  their Lordships that the H ig h  C ou rt h a v e  taken 1901

an en tirely  r ig h t  v iew  o f  the m atter , an d  th ey  w ill h u m b ly  kadha
advise H is  M a je sty  that the appeal o u gh t to b e  d ism issed . N o  
respondent h a v in g  put in an appearance, there w ill be n o  costs. v.

Appeal dmimed. N a t h

Solicitor fo r  the app ellan ts ; M r . W , W, Box.
.T. V . w.
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Jtme 7.

Before Mr, Justice Stanley.

I ft THE MATTER OP EUDRA NARAIN ROY. 1901

Board of Examnm for pleadersMp mul rmihhieanhip—Gandidaie—
Examination.

WhoQa candidate applies to the Board of BxamiQers for plaaderahip and 
iiiuklitoarsliip to bo allowed to present himself for examination, stating that 
he , has complied with the rules and regulations entitling him to enter for 
such exotuinatioD, the Board of Examiners for the time being Bhould 
enquire into each iodividtia! case aaj form its own opinion us to the fitness 
of such applicant, even though sucIj applicant may have been rejected as au 
improper poraoa on a previous application to the Board iti some ptiat year 
when composed of different mornbers.

T h is  was matter, in  w hich a ra le had been obtained on 

the 22n d  o f  F e b ru a ry  1 9 0 1  under s. 45 o f th e  S p ecific  R e lie f  
A c t  ( I  o f 1 8 7 7 ) , ca llin g  on the Board o f Exam iners for P leader
ship and. M ukhtearsh ip  to shew cause, w hy B a d ra  Narain, B oy  

should not be allowed to appear at the next esam ioatlon for 

mnkhtears atid pleaders, he hav ing  fa lf ille d  the conditions neces

sary  under the law qua lify in g  h im  to appear at such esamiQatioUt

M r. O’Eimaly (on  behalf o f  the B oard of* Exam iners) 
shew ed cause— T h e fo rm  o f  th e  rule may be taken objection  
to , a s  it states that R u d ra  N a ra in  R oy  had fulfilled th e conditions  
necessary under the law — this cannot be true o f  a  m an  like
R udra Narain R o y , who has been guilty  o f  personation at the 
Calcutta U niversity, [M r. Sinha-^B-Q was acquitted o f  that.]
H e  was discharged for want o f  p r o o f , o f  identity, and' that 
does not shew that he was faultless. The Court has no ju r isd ic 
tion  to revise or set aside the proceedings o f  the Board arrived


