
■ W h e re  it is proposed to depart from the rales o f E n g lish  L a w , 1901
w hich have been introduced into this coun try , it m a st  be shown bhooni
th at those rules, i f  adhered to , in this cou n try , will w ork an in jus- Money
tice or a hardship. H ere no injustice is worked by an adherence ^
to those rules, because in cases w h e re  the person aggrieved  is N a to b a r
unable to p rove that he has suffered actual d a m a g e ,.h e  can call in  
the crim inal law  to punish  the w rongdoer. Prim a facie there is  
n o th in g  repu gnan t to ju stic e , ecj^iuty and good  conscience in call­
in g  on a person, w h o  is cla im in g  pecun iary  com pensation for  
d am age caused b y a w ro n g fu l act, to prove that som e d am age has  
b een  caused to him. b y  th e act o f  w hich he com plain s.

In  m y  opinion the pUintiffi has failed to show  th at the rules 
o f  E n g lish  L a w  applicable to the present case o u gh t to ba depar­
ted from , and, in asm u ch  as the words are not per se actionable  
and no d am age in  fact has been alleged  or p roved , th e  actio®
' m u st be dism issed w ith costs.

A tto rn e y  for the p la in t if f ; B abu A, K. Mitter,
A tto rn e y s  for the d e fe n d a n t ; M essrs. Thakur and Bi/sack

B . D . B.
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Before Sit Franoh W.. Maclean, R. <7.1. E., Chief Justice and Mr. Justice
Bannerjee,

SUBJA KUMAR DUTT (J to o m b n t-d e b to r) v. ARUN CaUNDEH BOY May S. 
• AND A n o th e r  (DeoeeB ‘HOLdees).«

Limitation Act (XV of 1S77), ss. 7 and 8—Minor—Deoree-holder—Ciml 
Procedure Cods {Act XIV of 18S2), s. 231.

When one only o£ several joint decree-holdera is a minor, s. 7 o£ the 
Limitation Act saves an applfcatioa for exocutioa by the minor decree-bolder 
from being barred by limitation.

* Appeal from Order No, 357 of 1900, against the order of Q. Gordon,
Esqnire, District Judge of Dacca, dated the 28th of May 1900, affirming the 
order oE Babu Sndhaugahu Bhnaan Roy, Siiborditiato Judge o f that Diatrlct, 
dated the 24th of April 1899.'
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1900 Seslian v. Ea'jaj/opala (1), Narayanan Namhudn v. Damockmn Nanlniiri
------— #2) dissented fi'Oui.

SniUA
Komab Gomdram v. Tatia (3), ZaMir Ilamn v. Smdar (4) foHuwofl.
Du'i t

Arot iippeal arose out of an application for exoeuiioii of a
Cuu»i)BB decree for partition. 0» the 13tli Marcli 1890 a docreo, direet- 

log tlie parties to get possession of sehams and componsafcion 
according to the report o f  the Amoen, was made. The plaintiffs 
took otit execution on the 10th December 1890, against thd 
defendants Nos. 1, 2 and 3, They made sevoral other applicti- 
tions for executioa and the last one was made on tho 13th Mtircli 
1896. In  that execution, the plaintiffs credited Ra. 9 and odd^ 
which were due by them to defendants Nos. 1, 2 and 3. Tho 
said sum was credited on the 21st March 1896, when tho com pen­
sation due to defendants Nos. 1,'2 and S became finally settkcl. 
On the 18th November 1897 the defendants Nos. 2 and B mado 
an application for esecatioii against ‘some other dofondantg. This 
petition was dismissed by the 'Court on th(i ground that a copy of 
tho, Ameen’s report was not filed, and the (|uestioa of Hmitatiou, 
which was raised by some of tho judgraeut-dehto.rs,. was lofi 
undecided. On the 13th August 1898 th'̂  present application for 
execution was made by defendants Has. 2 and li W'iien tlui 
decree was passed the defendants Nos. 2 and 3 were niinorB, and 
when tho last application for oxecntioii was made, defendant No. <i 
was still a minor. Tho judjrment-debtorri inh'r <diu objoctod to 
tho execution on the groim<l that it was barred by iimiiaiioii. 
Tho Court o f First Instance oTcrroled thf' objection and allowed 
osecutioii to proceed. On appeal to the Subordimito th(? 
decision of tho first court was confirmed. this decision
tho jiidginont-dobtors appealed to fclitt High Court,

Babn Bammi Ceomuf Bose for the appellant. ̂
Babn Ilun Bhu&an Moolterpe tax the respondents.

'(1) (1889) I  h .  %  13 U i u l  h i l '

(2) (1803) I. L. II 17 Mad. 18').
(3) (1895) I. L. II 20 Bom, 38:i.
(4) ( t S m )  I  h .  K. 22 A!i, 199.
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MacL'EAm C. J .— The only question w hw h arises on iM s 1900 
appeal is whether the present application for execution  is barred " " " s c m
by the statute o f  limilatioQ»

I t  appears that the suit is one for p artition , in  w h ich  a 
decree was m ade so far b ack  as 1 8 9 0  and, under that d ecree, Chondeb 
the present appellant had to p ay  to th e defendants N o s . 1 , 2 ,  
a p d , 3  a  sum  o f R s , 8 0 0  or E s . 9 0 0  b y  w ay o f eq u ality  o f  
p artition . S o  far as this paym ent is co n cern ed , it was a 
jo in t decree. D efen dan ts 2 and 3 are the present respon dents.
N o th in g  has been done by  the defendants N os. 1, 2  and 3  to 
en force the abovem en tion ed  partition o f  the decree, until the  
present application was m ade by the defendants N o s . 2 and 3 ,  
the y o u n ger o f  whom is still a m in or, whilst the other attained his 
m ajority  a short tim e, at an y rate within B yearsj before the present 
application .

■ T h e question is w hether the present application is out o f  tim e, 
and this depends upon w hether or not the applicants are entitled  
to the benefit o f  s. 7 o f  the L im itation A c t . B oth  the liow er  
Courts have held that the claim  is not statute barred.

T h ere is no case in  this C ourt, w hich directly  toach es the  
question , though that oi Anando Kishore Dass Bahhi v . Amndo 
Kishote Bose (1 ) has som e b earin g upon it. I t  is conceded b y  
the appellant, th at the case does not fall w ithin s . 8 o f  th e L im i­
tation A c t . T h ere  was no on e, wht> could g iv e  a discharge for the  
m on ey  without the concurrence o f  the m in ors, th e  defendants  
N o s . 2  and 3 .  ^

B u t  it is urged for the appellant that the present applicants, 
are not protected by  s. 7 o f  the A ct. N ow  s.; 7 Bays,— I  w ill 

read on ly that portion w hich  is pertinent

“  I f  a  person entitled to  m ake an application be at the tim e  
fro m  w hich the period o f  lim itation is to be reckoned, a m inor; ,■ .
, . . he m ay m ake the application w ithin  the sam e period  
after the d isab ility  has ceased as w ould otherw ise have been  
allow ed from  the tim e p rescrib ed  therefor in th e  third colum n o f  
the second schedule hereto an n exed .”

W .  M V U L ]  GALOUfTA SEEfES. 467

(1) (1886) 1. L. R. 14 Calc. 50,
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' T o  m y ttes's is no diffictiUy in tlie oQiiBiriioiioii o l  tise
• section. - The-language is quite .clear and read iir  ite natnm l and 

ordinary  meuning covers the caso of, Uie prasenfc ajiplicants. 
H oro the applicants at tlio time, from  which fclic period  o f lim ita­
tion was to be .reckoned, woro m inors, mdprima fade tlioy would 
appear to bo entitled to the special protection aftbrdod by  th(  ̂section. 
But it is contended for the appellant, that the section does not 
a p p ly , wlieu the minor is not the solo creditor or claim ant, bnt, 
is one o f  several jo in t creditors or elaiinaiits. There is noth ing In 
the language o f  the scction to support thia view, which seonis to 
me to be contrary to s. 8, which dedoes whufc is to happen 
in the case o f one o f  several jo in t creditors or claimants being  ii 
m iuor,. an.d  ̂which section would be, unnecessary, i f  the appellant’ s 
contention were, well fou n d ed ..,, H ow over, as I  Juivo indicated 
above, I  can see nothing in the section to warrant sn,ch a c o n -  
strnction. The appellant, however, relies upon oortain case?) in tho 
i l ig h  (!onrt o f  Madras, w hich  no doubt are in hia hivour.

. .In  the. case o f  iSe.shan v. Bajagapala [1 )  ii. was hold that tlie 
section applied to  ̂cases, in which there is either one docrocH 
holder and he is a m inor, or in which all the jo in t decreo-holderB 
M 6 minors or labor under some other^ disability. The learned 
Jndges relied upon an English case, that o f Perri/ v. Juckmi (*i), 
w hich however was a case decided under the proviso to the 
statute o f  Jam es I, and o f  3 and 4 W illiam  -J, c. 42, s. L  B ut 
there is an im portant ditfereiico between the laugnago o f the 
proviso in the JSuglisIi Statute and s. 7 o f  the Indian Livni- 
tution A ct. In  the proviso in the E n glish  >Statnte tluj wort!« 
are : “  I f  any person or persons,’ ’ w bich  seem to iudicato that the 
proviso applies on ly to cases, in which the solo claimant; ia a 
m inor, or, i f  there are m ore thaa one claimant, w here they are 
all m inors or otherwise under disability. • A n d  this pointed out 
h y  L ord  K en yon  in his judgm ent,' for ho s a y s ; “  The words o f  
this clause grammatioally speaking do  not apply to the present 
ease, they on ly  extend to oases, where the person in d ifid n a lly  a

(1) (1889) I. L. Ii. 13 Mad. 23(1.
(2) (1792) 4 T. R. 51(5, Gtlt,
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single plaintiff or persons in the plural, when there are several 
plaintiifs, are not in a situation to protect their interest.”

H e lays stress upon the expression “  persons ”  in the proviso.

, H ero, as was conceded, no valid discharge could have been 
given  without the concurrence o f  the minors. I  should be disposed 
to think that the principle o f law enunciated in Perry v, Jachon
(1 ) has found its way into section 8 o f  the liid ian  A ct. But t 
do not think it covers the case now before us. There are two 
subsequent deci.sions in  the same H igh  Court io the same effect.
' The view  however entertained by  the Madras H igh  Court 
has' not been accepted b y  other H igh  Courts in India , In  the 
caso o f  Gobmi Runv v : 'Talia {2) where the case in the ' Madras 
H ig h  Court was cited, a different conclusion - was arrived at and 
the construction o f  section 7 o f  the Lim itation A ct, for which 
thf  ̂ present appellant contends, Was not accepted, whilst in the case 
o f  Zamir Hassan v . Sundar (3 ) decided by a F u ll B ench o f 
the Allahabad H igh Court the' last mentioned ' c a s e ' in  tlib 
Bom bay H igh  Court was foliowedi There is therefor^' ^between 
the H igh  Courts o f  B om bay and Allahabad on the one hand,, and 
o f  Madras on  the other, a difference o f  opinion upon the point, 
and, in rqy opinion, speaking w ith all respect for the decisions 
i n , the M ad ras-H igh  Court, the vie\v taken by  the o th er. H igh  
Courts appear to.m e to be the sounder, 1 see no reason to say any-  ̂
thing about sectjion 231 o f  the Code, the language o f  w hicb is 
plain. I  think therefore that the claim is not out o f  time. The 
appeal consequently fails and must be dismissed with c o s t s , , .
.. B a j?e )s jb b , J .— I  am o f  the same opinion. The question upon 
& e  ■ determination o f  which the decision o f  this oaserdepends, is> 
whether!, when one on ly o f  several joint, deoree^holders is a miaorj

7 pf tbe Lim itation A ct can save an application for esecution 
.by ■ the m inor deeree-holder from  being barred b y  Umitation»

The learned vakil for the appellant' asks us to, answer that 
’qnesfcioEi in the negative, and the ground upon wM ch he bases' his
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(1) (1792) 4. T. R. 516, 5iy.
(2) (1895)' 1. L. fi. 20 Bom; 3^.'
(3) (1899) li L. E. 22 All. 190.
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coiitenlioii is shorily tliis, that s. 7 of tlio Lim itation . A c t  
' can save an application for oxooiiiion from being barred otdy, 

wliere either the sole decree-holdor is a m inor, or where d l  the  
(Iccrco-holdors are minors ; and that, whore some of the joint dccroe” 
holders aro not m inors, th e  aeotiou cannot savo the application  
of any one of the dccree-holders from the operation of lim itaiioii. 
And ill support of this contention he relies iipoR the cases of Sahm  
V. Rtqagofdii (1 )  and Natayman Nmnlmdn v . Damodaran 
Mamhudri ( 2 ) .

There is nothing in the iaiiguago o f  s. 7 o f  tho L im ita­
tion A o t to support tho contont'ion o f  the loarnod vakil for tho 
eppGllaQt, That section enaots— I  am reading on ly  so m uch o f  
the 'Section as bears npon this case— that, i f  a person ontitleil to 
make ân applieatiott be, at tho tim e from  which tho period o f  
limitatiott is to be rookonod, a minor, ho m ay make tho applica­
tion w ith in  tho sam e p eriod  after the disability has coasod as 
would othorwiso have been allowed from the tim<! prescribed 
thorofore in the third colu m n  o f  the second schedu le horoto  
aanexcd .”

W here there is a jo in t-decreo in favour o f  several poraons, any 
one o f  them, is under s. 231 o f  tho Code o f C iv il P rocoduro  
entitled to m ake an application for execution o f  tho docroc, 
and, i f  he is a m inor, the provisions for ostcuded time under s. 7
o f  the Lim itation A ct would apply to him . To hold that 8. 7 
does not save tho case o f a m inor dccreo-holder, whon h(j is ono o f  
several jo iot-deereo  holders, who aro not all under disability, w ould 
lie to im port into s. 7 some provision sinnlar to what is con ­
tained in s, 8 o f  the L im itation  A ct. A n d  could that have been 
Intended. ? I  think not, because the reason, upon  which tho provision 
in the first part o f  s, 8 rests, would be inapplicable to such a 
case, having regard to tho provisions o f  s, 231 o f  the Codo o f  
C ivil P rocodore , I t  cannot be said that ono o f  several jo ia i*  
t!ecree»hoWers can give a valid discharge without tho conctirronoe 
o f ' the others. Indeed s. 231 o f  tho Code goes to show  that there 
oannot be such a valid discharge, but that the (?ourt, when it allow s

(1) (IS89) I. L.,E. n  H ad 23G.
(2) (1893) I, L..R. IT Mad 181),
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execution  to proceed at tlie iostauce o f  one o f  several jo in t-decree- 
holders, is to pass such orders, as it thinks necessary, to protect the ' 
in terests o f  persons, who have not join ed  in the application for
ekecution. In  my opinion, therefore, there is nothing in s. 7 
o f  tlio L im itation  A ct to support the construction contended for
b y  the learned vakil for the appellant.

A s  for the tw o Madras cases relied upon in the argu m en t, 
with all respect for the learned J u d ges w ho decided them , I  
must say I  am unable to agree w ith the view  tuken by them . 
The decisions in these cases are based upon the case o f  Perty v. 
Jachon, ( I ) ,  which was a case upon the construction o f  a provi­
sion in an E n g lish  Statute som ew hat sim ilar to s. 7 o f  the In dian  
L im itation  A c t . B u t as has been pointed out in the ju d g m en t  
o f  'th e  learned C h ief Justice, the language o f  the E nglish  Statute  
is different, and, for the present purpose, materially different from 
that o f  s. 7 o f  the Indian 'Act. I , therefore, dissent from the 
view  taken in th e 'M a d ra s  cases, and follow ing the cases o f 
Gcvindram v . Tcdiu ( 2 )  and Zmriir Bassan v . Sundar (3 )  answer 
the question stated at the outset in  the affirmative.

S. C, G. Appeal dismissed.
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APPELLATE CIVIL.

Before Mr. Jusiiec Rampm md Mr. Justicc G'upia.

KUSBAN ALl and anothbr (,Pu in t if i i?s ,} v. JA FA B A U  .
AND OTHEBa (DEFENDANTS).®

liesjudicaia—Berigal Tenancy Aai {V III of 1S85), s. lOS (I03A), s.
106—Diaiinstmi between order under s. 105 {103 A), and s. 106.

Wiien a Eovonue Officer disposes of an objection Bummarily under s. 105 
(103A of the amendod Act) of tho Bengal Tenancy Act (VIII oE 1886) 
without adopting tlio procedure laid down in tho Code of Civil Procedure for

® Appeal from Appellate Decree No, lOOO of 1899,, againat tho decree
of A. E. Staley, Esq., District Judge of Tirlioot, .dated the 22od of February
1'8!)0, reversing the decree of Babu Charu Clmndor Kumar, Assistant Settle' 
m(iBit Officer of Mozaffdrpur, dated the 4th of November 1898. ‘

(1) (1792) 4. T. E. 518,
(2) (1895) I. L. B. 20 Bom. 383.
(8| (1899) I.'L , K. 22 All. m  ■ ^
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