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Where'it is proposed to depart from the rules of English Law, 1901
which have been introduced into this country, it must be shown ™5 "~
that those rules, if adhered to, in this country, will work an injus- Moxey
tice or a hardship. Here no injustice is worked by an adherence Dq:?m
to those rules, because in cases whers the person aggrieved is %ﬁg@%ﬂ
unable to prove that ho has suffered actual damage, he can call in '
the eriminal law to punish the wrongdeer. Prima facie there is
nothmo' repugnant to justice, equity and good conscience in call-
mg cn & person, who is claiming pecuniary compensatwn for
damage caused by a wrongful act, to prove that some damage h'w
beeu c'msed bo him hy the act of which he comphum

In my memn the plaintiff has failed to show that the rules
of English Law applicable to the present case aught to be depar-
ted from, and, inasmuch as the words are not per se actionable
and no. damage in fact has been alleged or proved, the action
‘must be dlsnnssed with costs.

Attolney for the plaintiff ; Babu 4, K Mztter

Attorneys for the defendant : Messrs. Thakur and Bysack
B. D. B.
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© AND ANoTHER (DECREE-HOLDERS).”

- Limitation Act (XV of 1817), 85 7 and 8~ Minor—Degreg-holderem{ipil
Procedure Code (dct XIV of 1882), s. 281.

When one only of severa! joint decree-holders is a minor, 5. 7 of the

Limitation Act saves an application for éxecution by the winor decres-holdar
from being barred by limitation. . -

# Appeal from Order No, 357 of 1900, against the order of G. Gordon,
Egquire, District Judge of Dacea, dated the 28th of May 1900, affirming the
ordor of Babu Sudhangshu Bhusan Roy, Subordinate Jadgs of that District,
dated the 24th of April 1899, |
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1960 Seshan v. Rejugopala (1), Navayanan Nambudri v. Damodaran Neambudr?
e (9} digsented from.
SURIA |
Krg’““‘“ Govindram v. Tatia (3), Zamir Hassan v, Sundar (4) followed,
Durr
A?zltm Tris appeal arose oat of an application for execution of n

CnuNnER decree for partition. On the 13th Macch 1890 a docree, dirpet-
fox. ing the parties to get possession of schams and compensabion
according to the report of the Ameen, was made. The plaintiffs
‘took” out excoution on the 10th December 1890, against the -
defendants Nos. 1,2 and 8, They made several other applica-
tions for execution and the last one was made on the 13th March
1896. In that execution, the plaintiffs credited Rs. 9 and odd,
which were due by them to defendants Nos. 1, 2 and 3, The
said sum was credited on the 21st Mareh 1896, when the compen«
sation due to defondants Nos, 1,2 and 3 became finally softled.
On the 18th November 1897 the defendants Nos, 2 and 3 made
an application for execution against some other defendants, This
petition was dismissed by the Court on the ground that a copy of
tho, Ameen’s report was not filed, and the question of limitation,
which was raised by some of the judgment-deblors,. was loft
undecided. On the 13th August 1898 the present application for
execution was made by defendants Now. 2 and 3. When the
deevee was passed the defendants Nos, 2 and 3 were mivors, and
when the last application for excention was made, defendant No. 3
was still @ minor. The judgment-debiors inter alia objected to
the execution on the ground that it was barred by limilation,
Tho Court of First Instance overrnled the objection and allowed
execution o proceed. On appeal to the Sulordinate dudwe, the
decision of tho first cort was confirmed.  Against this decision
the jndgment-debtors appealed to the High Court,

Babu Bassuat Coomar Bose for the appellant.
Babu Ifuri Blusan Mookerjee for the respondents.

(1) (1889) 1 L. R. 13 Mud. 236,
(2) (1893) L L. R. 17 Mad. 189,
(3) (1895) I, L. 1. 20 Boty, 383,
(4) (1899) L L. K. 92 All, 199,
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Mactean €. J—~The only question which arises on this
appeal is whether the present application for execution is barred
by the statute of limitation.

It appears that the suit is one for partition, in which a
decree was made so far back as 1890 and, under that decree,
the ‘present appellant had to pay to the defendants Nos. 1,2,
apd. 3 asum of Rs, 800 or Rs. 900 by way of equality of
partition. So far as this paymeant i3 concerned, it was a
joint decree. Defendants 2 and 3 are the present respondents.
Nothing has been done by the defendants Nos. 1, 2 and 3 to
enforce the abovementioned partition of the decree, until the
present application was made by the defendants Nos. 2 and 3,
the younger of whom is still a minor, whilst the other attained his

majority a short time, at any rate within 3 years, before the present
application.

- The question is whether the present application is out of time,
and this depends upon whether or not the applicants are entitled
to the benefit of s. 7of the Limitation Act. Both the Lowex
Courts have held that the claim is not statute bamred

" There is no case in this Court, which dxrectly touches the
quastxon, though that of Anando Kishore Dass Bakshi v. Anands
Kishore Bose (1) has some bearing upon it. Tt is conceded by
the appellant, that the case does not fall within s, 8 of the Limi-

ation Act. There was na one, who could givea discharge for the

money without the concurrence of the mmors, the daf‘endants
Nos. 2 and 3.

‘But itis urged for the appellant that the present apphcqnts
are not protected by s. 7 of the Act. Now s, 7says,—1 wxﬁ
read only that portion which is pertinent :—

“Ifa person entitled to make an application be at the time
from which the period of limitation is to be reckoned, a minor , .
« « « he may make the application within the same period
after the disability bas ceased as would otherwise have been

allowed from the time prescribed therefor in the third column of
the second schednle hereto annexed.”

(1) (1886) 1. L. R. 14 Cale, 50.
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" To my mind there is no difficulty in the construotion of the
section. -The.language is quite clear and read in' its natural and
ordinary meaning covers the case of the presenb applicants.
Here the applicants ab tho time, from which the period of limita-
tion was to be reckoned, were minors, and prima fucie they Would
appear to bo ontitl ¢d to the speoial protection afforded by the section.
But it is contended for the appellant, that the section do% not
‘Lpl)]y, wheu the minor is not the sole cred1 or or claim: mh, but.
is one of sevenl _]omb crcdltora or claxmanta. There is nothing in
the language of the scction to sugpor.t this view, which seems to
me to be contrary to s. 8, which defines whatis to happen
in the case of one of several juint croditors or claimants being
winor, and which section would be unnecessary, if the appellant’s
contention were well founded. Howoever, as I have indie ated
above,I can see nothmu in the section to warrant such a cone
struction, The appellant, however, relies upon eertain cases in the
Righ (,ou_rt of Madras, whzoh no doubt are in his favour.

In the. case of Seshan v. Eajagopala (1) it was hold that the
soction applied to .cases, in. which there is either ono decroo-
holder aud he is a minor, or in which all the joint decres-holdery
are minors or labor under some other dis: bxhbyl The learned
Judges relied upon an English case, that of Perry v. Jackson (2),
which however was a case decided under the provise to the
statate of James I, and of 83 and 4 William 4, ¢, 42, 5. 4. Dut
there is an important difference between the lauguags of the
proviso in the English Statute and s, 7 of the Indian Limi-
tation Act. In the proviso in the Euglish Statute the words
are : “ I any person or persons,” which seem {o indicate that the
proviso applies only to cases, in which the sole claimant iy o
minor, o, if thore are morg than one claimant, where they are
all minors or otherwise under disability, - And this is pointed out
by Liord Kenyon in bis judgment, for ho says: ¢ The words of
this clause grammatioally: speaking do not apply to the presont
case, they only extend to onses, where the person individua lly a

(1) (1889) 1. L. R. 13 Mad, 236,
(2) (1792) 4T, R. 516, 510,
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sitgle plaintiff or persohs in the plural, when there are several
plaintiffs, are not in a situation to protect their interest.”
He lays stress upon the expression ¢ persons” in the proviso.

. Here,as was conceded, no valid discharge could have been
given without the concurrence of the minors. I should be disposed
to think that the principle of law enunciated in Perry v. Jackson
(1). has found its way inte section 8 of the Indian Act. But I
do not think it covers the case now before us. There are two
subsequent decisions in the same High Court io the same effect.

.+ The view however entertained by the Madras- High Court
has not been uccepted by other High Courts in- India, In the
casé of Gobind Rum v: Tatia (2) whére the case in the *Madras
High Court was eited, a different conclusion was arrived at and
the construction of section 7 of the Limitation” Aet, for which
'thé present appellant contends; was not aceepted, whilst in the case
of Zumir Hassan v. Sundar (8) decided by a Full Bench of
the Allahubad High Court the last mentioned - case in the
Bombay High Court was followeds  There is therefors” between
the High Courts of Bombay and Allahabad on the one hand,.and
of Madras on the other, a thﬂ?elenoe of opmmn upon the pomt
{md in my opinion, speaking Wlth all xmpect for the decisions
in.the Madras' High Cowrt, the view taken by the other. High
Courts appear to me to be the sounder, 1 see no reason to sny any=
thing about section 231 .of the Code, the language of -which is
plain. I think therefore that the claim is not out of time. The
appoal consequently fails and wust e dlsmxssed with costs, .

. Baxerses, Jo~1 am of the same opinion, The questwn upon
the - determination -of which the decision of this case-depends, is;
whether‘, when one only of several joint decrec-holders is.a minor;
g. 7.0f the Limitation Act can save an apphcatlou for ezecution
Dby the minor decree-holder from bemn barred by limitation.

The learned vakil for the appellant asks us to arswer that
question in-the negative; and the ground upon which-he bases his

(1) (1792) 4. T. R, 516, 519,
(2) (1895) 1. L, R. 20 Bow: 383,
(3) (1899)-L L. R. 22 AlL 199,
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contention 1is shortly this, that s. 7 of the Limitation Act
can save an application for exceution from heing barred only,
where either the sole decree-holder is a minor, or where all. the
decree-holders are minors 5 and that, where somo of the joint decroe-
holders are not minors, the section cannol save the application
of any one of the decree-holders from the operalion of limitation.
And in support of this contention he relies upon the cases of Seshan
v. Rajagopale (13 and Narvayanan Nambudvi v. Damodaren
Nambudri (2).

‘There is nothing in the language of s. 7 of tho Limita-
tion Act to support the contontion of the learned vakil for tho
appellant.  That section enaots—I am reading only so much of
the section as bears upon this case—that, if a porson entitled to
make an application be, at the time from which the poriod of
limitation is to be reckoned, a minor, he may mako the applica-
tion within the same period aftor the disability has coased as
would otherwise have been allowed from the time preseribed
therofors in the third column of the second schedule horsto

annexed.”

Where there is a joint-decrec in favour of sevoral persons, any
one of them is under s. 231 of the Code of Civil Proceduro
ontitled to make an application for exccution of the docroe,
and, if he is 2 nvnor, the provisions for extended time undor 5, 7
of the Limitation Act would apply to him. To hold that s 7
does not save the case of a minor decrec-holder, whon he is ono of
several joint-decrce holders, who are not all under disability, would
he to import info ¢ 7 some provisien similar to what is con.
tained in s. 8§ of the Limitation Aet. And could that have heen
intended ¥ I think not, becansethe reason, nupon which the provision
in the first part of 5. 8 rests, would be inapplicable to such s
case, having regard to tho provisions of 8, 231 of the Cade of
Civil Procedure, - It capnot be said that one of several jointe
decree-holders can give a valid discharge withont the concurrence
of the others. Indeed s. 231 of the Code gaes to show that there
cannot be such a valid discharge, but that the Court, when it allows

(1) (1889) I, L. R. 13 Mad, 235.
(2) (1893) 1, L. R, 17 Mad. 189,
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‘execution to proceed at the instance of one of several joint-decree- 1901
- holders, -is to pass such orders, as it thinks necessary, to protect the g .

‘interests of porsons, who have not joined in the application for ES;J;‘R
ekecution. In my opinion, therefore, therc is nothing in s. 7 D}{”
of the Limitation Act to support the construction contended for AruN
by the learned vakil for the appellant. : O
y rned vakil for ppe Rov.

As for the two Madras cases relied upon in the argument,

with all respect for the learned Judges who decided them, I

must say I am unable to agree with the view taken by them,

The decisions in these cases are based upon the case of Perry v.

Jackson, (1), which was a case upon the construction of a provi-

sion in an English Statute somewhat similar to s, 7 of the Indian

Limitation Act. DBut as has been pointed out in the judginent

of the learnéd Chief Justice, thé language of the Bnglish Statute

‘IS difforent, and, for the present purpose, materially different from

that of 's. 7 of the Indian “Act. I, thorefore, dissent from the

view taken in the' Madras cases, and following the cases of

Govindram v. Tatic (2) and Zamir Hassanv. Sundar (3) answer

the question stated at the outset in the affirmative.

8 G G | Appeal dismissed.
APPELLATE CIVIL.
Before My, Justiee Rampini and Mr. Justice Gupla.
KURBAN ALL AND ANOTHER (PraINTiFes,) o. JAFAR ALL 1901

AND OTHERS (DEFERDANTE). Hay 22.

Iﬂéajudicata——ﬂonyal Tenoncy Act (VIII of 1885),5. 105 (1034),.s.
106— Distinction between order under s, 105 {1034 ), and s. 108.

'When o Revenue Glficer disposes of an objection summarily under . 105
(103A of the amended Act) of the Bengal Tenancy Act (VIII of. 1885)
without adopting the procedure laid down in the Code of Civil ‘Proced.upe for

R ‘Appeal from Appellate Deerce No. 1000 of 1899, .against tho decree
‘of A. B. Staley, Bsq., District Judge of Tirhoot, dated the 22nd of February
1899, reversing the decree of Babu Charu Chunder Kumar, Assistant Settle~
nmnt Officer of Mozaﬁcrpur, dated the 4th of November 1898

(1) (1792) 4. . R. 516.
(2) (1895) L. L. R. 20 Bom, 383.
(3) (1899) I.-L. R. 22 AlL 199; - -



