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Bffore Mr. Jnsike Aineer Mi ami Mr. .huikc, Bit'MM.
WOl A N E 8 II M O L L A II and OTQEtts (P etitio n ehs ) ij. B JA L IA U U D D I

■ M O L L A H  AMD ANOTHER (OPPOSITE Pa RTV),' ’̂

Jnrmlidhn—Cotk of Crbnhial Procednre (Act V of ISOS) «, l45—~Ilitfh
(hnH-̂ Nau-jnmUr of nuemary ptiriies—SuhoriVmak’ Criini/ml Couth
■—Circumstances under v}Jdck thy haw jumilkiioji.

Tho Eigli Court has power to set aside a proceeding under a. 145 of (he 
Code of Criiniiml Procedure on tlio iion-joiador of parties, wliose preaonct) in 
essentially aecoasary for the proper and etl'ectual decieion of tlio eswo, 
Laldhari Singh v, SnMeo Namin Shtffh (1) followed.

Under s. 145 of the Code of Criminal Procedure a Hpecinl jiirifldiction ia
vested in tlio Subordinate Criminal Courts uader special circuiiintanceH awl 
for a special purpose. When either the epocial circuniatanceB do not oxiwt or 
when the order made nudor s. 145 does not attain tho purpose, for which thu 
jurisdiCtioH ia created, them tho apocial juriediction. vested uiider thul sectioii 
fiillB to the ground.

Tha oirciunstances under which the jurisdiction springs up arc elrciim- 
staiweB, which give riso to an apprehension of ii breach of Ilio peaco> iiad, if 
thoro ifl no npprehouRion of a breach of tho peace, there m no jurisdictiou to 
make the order.

Tho porpo80 Ilio Leglsliituro had in view wae the prevention of a hftiach. 
of the poaco. I f  that ol)ject is not attainud by an order pnrportijig to ho. 
made wader a. 145, it must bo takyn to liave boon without jurisdietiou.

In  ttsis case tliero was a dispute in regard to .certain lands 
betweoa two sets of zemindars calleil respectively ilie Eliaroria 
and Shahapur Babus. In Septenibor 1885 an order undor 
s. o f the I ’ode of (Jriraina! Procedure was iimde in of 
tlie K baroria  zemiaclars. The Shalm por zem indars ilieroiipon 
brought a civil suit in respect of fclio, lands and obtained a decree, 
Tliey were tben put in syrobolical possession thereof and 
proceeded to gite pottaks to ¥arious persons. Otie Ejaharuddi, 
who-eMmed toImve been fora  long time ia aeeupation o f tho 
lands in dispute, presented a petition to tlj<» Depaty Magistrate

On’Eiiisial Rovialon No. 8C8 of 1000, wade agaiuftt the ordw pawed l>y 
Bfibu Ramani Mohan Daw, S«b-Divisional Magietriitc of Maduripur, duted the 
24th of Anguflt 1900,

(1 ) (1900) I. L. I I  27 Calc. %n>



of Madaripar on the 7th April 1900, in which he stated that 1901
the Shahapar zemindars were trying to oust him of his pos- ~“ ahesh 
session through certain of the persons, to whom they bad given Moll&k 
pottahs. The petition was referred to the police for enquiry.. EJAHABODni 
Upon the police report and the petition the Sub-Divisional Magis- Mouah.
trate of Madaripur directed proceedings under s. 145 of the Code 
of Orimi'nal Procedure to be taken. On the 18th May 1900 a 
proceeding was drawn up against Ejaharnddi, who was made 
the first party, and against the various persons, who -had obtained 
pottahs from the Shahapur zemindars, who were made the second 
party. Subsequently on the application of one Ismile Munshi, who 
claimed to be entitled to the land in dispute jointly with 
JUjaharuddi, the former proceeding was cancelled on the 18fch 
June 1900i and a fresh proceeding was drawn up with Ismile 
Munshi as the third party. In their written statement the second 
party contended that, as the Shahapur zemindars, claimed posses
sion of these lands, they, as well as the Kharoria zemindars, were , 
necessary parties to the proceedings.

The Sub-Divisional Magistrate, without making the zemindars 
parties, made an order on the 24th August 1900, under a. 145 of 
the Code of Criminal Procedure in favour of the first party.

The second party appealed to the High Court' and obtained 
a Rule on the ground mier alia that, as the Shahapur' zemindars 
were necessary parties to the proceedings and had not been joined, 
the order under s. 145 was bad;

Mr. Bill (with him Babu Joffesk CImnder Roy aiid M. A, K.
Fuslel Huq) for the petitioners/ •

Sir Oriffith Evans (with hini Babu Atulga- Vhamn Bose) for. 
the opposite-party. ■

1901, Jan. 18. The judgment of the Court (AmiEer Au  
and S te v en s , was as f o l l o w s _

The fa,cts which gave rise to the application upon which this 

RuIq wj|S gyftnted are shortly these : The land in dispute covers an 
area of over. 2 0 0  bighas and was the subject of a proceeding 
between two sets.flf zem indars,, called respectively- the-iCharoria 
and Shahapur Babus. An, order was made iii favour of the
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1901 Kliaroria zemindars under s« 145 of tlio Ood<3 o f (himinal 
Procedure. A  civil snit was then , liroiiglifc by tlie Slialuipiir 

BIoi/iAii zeininilars in rospeet of tho liiuds ia quosliioo, and tlioy siicc(H!(led 
EjAHAncriDi in obtainiog a decree tlicrofor. They obtained symbolical posses- 
Moluh. gjgjj (locree and then proceeded to give poUah

lo ?arious peoplo, who are now grouped fis second psirty in tlio 
proceedings before its. The first party is one Ejnhftrnddi, 
and he claims to have been, sioc'e a long time, in occupation of 
the lands in dispute. Ho presented a petition to ihrs D opiiij 
M agistrate on the 7th A pril 1900, in which he stated that ho was 
the tenant of the Kharoria zoinindars in respect of tho lands in 
dispute, and' that he gave evidonee in their favonr, but since the 
Shahapiir semindars had obtained possession, he was willing to 
attorn to them ; but that they are try in g  to oust him  o f his pos
session throiigli members of the second party. Tho petition was 
referred to tho police for enquiry, who made a rs^port to tho offVct 
that, in cottserpience of these disputes, there was an apprehensioii 
of a breach of tho peace., Upon tlie aforesaid petition and 
report, the Sub-Di’visionalOfficer,,on the 12th April last, directed 
proceedings under s. 14,5. Oa tho 18th May a proceeding wna 
drawn up against Ejaharuddi, who was made tho first party and 
against the varions personsj who had obtained poikilis. from tho 
Shahapur zemindars, w ho were made the second party. On the 
3rd June one Isinile Muushi came in and presented a petiiioii 
to  the effect that he was entitled to  tlie land in dispute Jointly 
with E jaharuddi, A ccord in g ly  he also was made a party^ and 
on  the I8 th  June tho form er proceed ing  was cancelled and a 
itesh  proceeding was drawn ap with Ismilo as tho third party.

Tho first, second and third parties filed , their, statements in 
accordance with the directions given to them. The second party 
stated that, since their zemindars had obtained possession o f tho 
lands in dispute and- had gi?cn them p'tltah, they were in 
possession of these lands under separate documents from separate 
sets of the .Sli^hapur aemindars, and that there was no oonne<3»* 
tionbotween the several plots, so held by them separately. .They 
also contended thSit as the Shahapur -zemindars claimed possuŝ  
sion of these lands, they, as well as the Kharoria ^emiiMJars, wer@ 
aecesgary parties to tho proceedings. Tho Magistrate did 'not
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make the zemiEdars parties to>the proceedings,' bui,- on the 2-4ih 1901
■Augusts made an order uoder s. 145 in  favour of the first party,
Ejaharuddi. The second party there upon applied to this Court M ouas

and obtained the Rule now before us. B.taha'rdddi
: ' . .

loe three points urged in this Court are : firsts that the
Shahapur zemindars were necessary parties to the proceedings and, 
they, not having been joined, the order under s. 145 is bad ; secondlŷ  
that, inasmuch as the dispute refers to various plots of land held 
by different persons grouped under the head of second party 
bnder different titles and under different allegations, there ought not 
to be one proceeding or one investigation, and that therefore the 
order is bad. The third ground is that the order directing that 
Ejaharuddi and Ismile Munshi, the first and third parties, do 
retain possession of these lands jointly in equal moieties is an 
improper order. The learned Counsel, who appeared on behalf 
of the first party, in showing cause, contended that none of these 
points raised any question of jurisdiction, and that, inasmuch as, 
since the amendment of the law, the power of this Court to revise 
orders under s. 145 is confined to questions of jurisdiction, 
we ought not to interfere with the present order. Ordinarily 
speaking, an objection based upon non-joinder of parties does not 
involve a question of jurisdietioo, but in cases arising under 
s. 145 the question relating to jurisdiction depends upon the pro
visions of that section. It appears to us that under section 145 of 
the Code of Criminal Procedure a special jurisdiction is vested in 
the subordinate criminal Courts under special circumstances 
find for a special purpose. When either the special circumstanoea 
do not exist or when the order made under s. 145 does 
not attain the purpose, for which the jurisdiction is created, 
then the special jurisdiction vested under that section falls to 
the ground. It is sufficient to point out that the circumstances 
under which the jurisdiction springs up are circumstances which 
give rise to an apprehension of a breach of the peace, and, if 
there is no apprehension of a breach of the peace, of course there 
is no jurisdiction to make the order. Again it seems to us 
that the purpose the Legislature had in view was ‘ the prevention 
of a breach of the peace. I f  that object is not attained by an ' 
order purporting to be made under section 145, it must ba taken

29
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1901 to h a w , been, wif-hoafc; junsdietioi. N ow , ia the present case
" there was nndoabtetlly ail apprehonsiou o f  a breach o i 'iiiQ  peac,8,

a-QiJ, so far a stb o  first part o f  the section is concerned, the Coiir,| 
E jaharuddi had ju risd iction  to take cogQizanoe o f the m atter. The second

MatMB.. pai't lias reference to the p roceed iog s  io  Court instituted for
the purpose o f atta iu ing  a  defin ite object, nam ely, to ptevent 

a breach of the peace. W o  th in k  the present case falls exactly  

w ith in  the p rincip le  laid down in Laldhari Singh v. Sukdeo Baram 
Singh (2 ) .  I t  was attempted to distinguish that case from  
the one before us. In  Laldhari Singh’s case a certain set o f  
tenants were disputing about the possession o f  a piirtioolar piano 
o f  land claim ing to hold it  under one set o f  landlords, whoroa.4 
another set o f tenants claim ed to hold the same land under 

another set of landlords. A  proceed ing  was lii’st started, in  w hich 
the tenants were made parties, regarding  the possession o f  the 
land. It was afterwards altered in to  one, in which the dispute 
was stated to be regarding the collection of rent as between the 
tw o sets o f  landlords, In  this latter proceedini^ the tc'nants warfi« 
n ot made parties, it  was held there, that, in altering the proceed
in g , the M agistrate had w rongly  exercised his jiirisdictkm . That 
was one, part o f the case, , I t  was also held that the L o w e r  (lourt 
was wrong in  not m aking  the tenants parties to the proceedings, 

inasmuch as they were persons concerned in the dispute and 

the ir presence was necessnry for then purpose o f preventing  a 
Bre^ich of the peace, which was apprehended. Stanley, J . ,  in  his, 
judgment points ,out that “  the du ty o f  the Magisirid.e was to 

deal with the dispute as it  really was, nam ely, a dispute betwean 
one set of zemindars and the ir tenants on the one side and another 

set of zemindars and their tenants on the other, and  ac^iordingly 
to maintain in  possession according to the ir  respective interest,

I he zemindars and the ir tenants, w hom  he found on sntisfaetory 

6Yi<]ience to  have been in  actual possession at the date of the 

order, if  the evidence satisfied h im  that an y  o f the parties to the 

Jispnte was in  such possession.”  Then after referring  to the cases 

on the point he went on to add “  that the order, is calonlatod, 

to operate to the prejudioe o f .the first-party and the ir touantn, 

appears to me to follow from the. fact that all disturbauoo o f
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’possession! o f fclie second' party is prohibited by this order;” 1901

i-The -'tteoessiiy of bringing into- Gouri all the -parties, con- anesh
■'CsemecI in the dispute is pointed out again io-p. 915, “ B a t  

lie re  two rival se ts 'of tenants holding under two different sets of. Ejahardbbi 

Kemiadars were coatending about; tlie actual possession of a ' 

strip of land. There was no question as to the collection of 

ren t at all. The dispute, pure and simple, was, which set of 

tenants was in actual occupation of the land. The tenants thus 
were the parties directly conceraed in the dispute. If the tenants 
of the first party were in possession, then the latter were in pos
session through them (to  use the Sab -Inspector’s language).
If the tenants of the Narga Babu’s were in possession, then these 
zemindars were in possession through them. It will be seen, 
therefore, that, whereas the tenants were directly concerned in tĥ  
dispute, the zemindar’s concern was of an indirect character. The 
presence of the tenants was thus essentially necessary for the 
proper and effectual decision of the case.” In the present case it 
is admitted that the Shahapur zemindars obtained symbolical 
possession from the Court and were in possession through their 
tenants, who had given them hahuUats. From the very objection 
pressed before us it seems that they were necessary parties to 
this proceeding. It'was stated by Ejaharuddi that he had long 
occupied , the land, but that the Shahapur zemindars were 
trying to do away with his possession by means of persons, to 
whom they had given pottahs, in other words, the second party.
If that be so and that seems to be the case of the first party, it 
is quite clear that the dispute is not put an end. to- by m erely 

making an order against the second party, for the zemindars 

are in no' way bound by that order. They can go upon the 

land at any moment or they may give pdttahs 'to anybody 
else they like with the object of retaining possession of the 
land. The tenants, against whom the order has been made 

may abide by it , but that in ' no wiy puts an end to the dispute 
and in no way prevents the apprehension of a breach of the 

peace, the purpose for which alone the law contemplates a proceed
ing of the special oharaoter provided for inj s, 14i>, We are 
of opinion, therefore, that this order is bad,-for non-joinder of 

t|i0 Shahapur zemindt̂ rs. We do not think it necessary to
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1901 express afciy opinion on the other question, upon which, this Rule 
was granted. W o think that the present order must bo set 

E ollaii aside anti 'r-c set it aside accordi i ig lj .  This order, however, will 
E],fABA*BUDw Dot stand in the way of the Magistrate, if  ho considers that there 

Mollah, |g g|-;ii apprehension of ;i breach o f the peace, to tuke such step,?! 
as ho may be advised,

T), S. .

ORIGINAL C lY IL .
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Before Mr, Juslko Harington,

, BHOONI MONEY DOSSEE ». NATOBAR B ISW A S.«
Apnl 11,12

tfi ShniW~~DefamaU()n~~-A6tmi for slander—Spccktl Damage—Danuuje, for 
menial distress alone, uoi recomrahie—Cause of aclion—Freisukncy Ihon 
—English Law of Slander, rules af—Cktrkr of l72G~Linuialkm Ad 
{XV of 1S77), Sell. II, ArL S5.

la  aa aclioa for daiuagag aguiast the dofoodaat £ot having fulaoly aiiil 
maliciously used elanderoua words imputing iwchastity to tlio plaintiff, no 
apeoiai damage was alleged in the plaint, Hov any actual datnaga proved ut 

the tria l;

flciM, that, as the words were not per se acfcioiiahle, and aa no diimngo fu 
feet vvae alleged or proved, the action imiat bo dismissad with eoets.

The decision of the majority of the Full Bencli in Girhli Clmmkr MUUt 
V. Jaiadhcm Sadulchan (1) approved and followed.

■ Parvatlu v. Mannar (2) discussed. KmMram Krishna v. Bhadu Bapvji 
(3 j, Joj/cs/«8af Sharma v. Dinaram Sharma (4), and Baimn Bintjk v. Mahip 
Singh (5) distinguielied.

Damages aro not recoverable for mental diatroas (ilotic, cauaod to tho 
plaintiff by slanderous words convoying ioBult: Wilkinson v. Doumion (II), 
Lynch v. KnigU (7), referred to.

® Original Civil Suit No. 320 of 1898.

(1) (1899) I. L. ii. 2G Calc, C53.
(2) (1884) I. L  E. 8 Mad. 175.
(3) (1870) 7 Bom. H . C. A. C. 17,
(4) (1898) 2 0. W. N. 123 (Notes).
(5) (IS88) 1 .1 . R. 10 All. 425, 450.
($) (1897) 2 Q. B. 67,
XI) (1861) 9 H ,L . 0 ,577,598/


