446

1401

Jun. 9, 18,

THE INDIAN LAW REPORTS. [VOL, XXVIIL

CRIMINAL REVISION.

RIS TRISH T

Before Mr, Justice Ameer A1 and My, Justice Stevens,

ANESII MOLLAIL a¥p oranes (Perrrioners) v BJALARUDDY
MOLLAIL awp aworurn (OppoSITE I’An'v\)"

sdhevisdiction—Code of Criminal Procedure (det V of 1898) &, Uts—High
CouptmaNovjoinder of necessary parties—Subordinate Criminal Gozum
~ Circumstances under whick they have juvisdiction.

The High Court has power to set aside a proceeding ander 8, 145 of the
Code of Criminal Procedure on the non-joinder of parties, whose presence iy
ossentially necossary for the proper and effectual decigion of {he caso,
Laldhari Singh v, Sukdea Narain Singh (1) followed,

Undor 8. 145 of the Code of Criminal Procedure a special jurisdiction is
vested in the Subordinate Criminal Courts uader special circnustances anid
for a gpecial purpose. When either the special circumsatances do not exist or
when the order made under 8, 145 doos not attain tho purpose, for which the
jurisdiction is created, thon tho special jurisdiction vested under that section
fulls to the ground.

The circumstances under which the jurisdiction springs up are civcum-
atances, which give riso to an apprehension of n breach of the - pence, and, it
there is no apprehoneion of u breach of the peace, there is no jurisdiction to
make the order,

The purpose the Legislaturs had in view was the prevontion of o breach.
of the peaco. If that object is not atiained by an order purporting to be.
made under 8. 145, it must be taken to have been witheut jurisdiction,

Ix this case there was a dispute in regard to cortain lands
betweon two sets of zemindars called respoctively the Kharovia
and Shabapur Babus. Tn September 1885 an order under
8, 143 of the Code of Criminal Procedure was made in favour of
the Kharoria zemindars, The Shahapur zemindars thereupon
bmué,ht 8 civil suit in respeot of the lands and obtained & deeree,
They were then put in symbolical possession thereof and
proceeded to give pottaks to various persons. One Ejsharnddi,
whocloimed to bave been for a long time in occupation of the
lands in dispute, presented a petition to the Deputy Magistrate

® Oriminal Revision No. 868 of 1900, made against the order pasred by
Babu Ruroani Moban Das, Sub-Divisional Magistrate of Madaripuy, duted the
24th of Angust 1900,

(1) (1900) L L. B. 27 Calc. 892,
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of Madaripur on the 7th April 1900, in which he stated that
the Shahapur zemindars were trying to oust him of his pos-
session through certain of the persons, to whom they bad given
pottahs.. The petition was veferred to the police for enquiry
Upon the police report and the petition the Sub-Divisional Magis-
trate of Madaripur directed proceedings wnders. 145 of the Code
of Criminal Procedure to be taken. On the 18th May 1900 a
proceeding was drawn up against Ejaharuddi, who was made
the first party, and against the various persons, who -had obtained
pattahs from the Shahapur zemindars, who were made the second
party. Suhsequently on the application of one Ismile Munshi, who
claimed’ to be entitled to the land in dispute jointly with
Ejabarnddi, the former proceeding was cancelled on' the 18th
June 1900 and a fresh proceeding was drawn up with Ismile
Munshi as the third party. [In their written statement the second
party contended that, as the Shahapur zemindars claimed posses-

sion of these lands, they, as well as the Kharoria zemindars, were

necessary parties to the proceedings.

The Sub-Divisional Magistrate, without makihg the zemindars
patties, made an order on the 24th August 1900, under s, 145 of
the Code of Uriminal Procedure in favour of the first party.

The second party appealed to the High Court dnd obtained
a Rule‘on-the ground ¢nter alia that, asthe Bhaliapir zemindars

were necessary parties to the proceedmgs and had not been Jomed
the order under s 145 was’ bad

Mr. Ezll (with h1m Babu J‘ogask Chunder Roy aid M. 4, K.
Fuzlel Hug) for the petitioners, -

Sir Grifith Evans (with bini Babu Atulya Chavan Bose) for

the opposi te~pari:§;. :

1901 Jax. 18, The judgment of the Court (AMEER ALI
and Srevans, JJ.) was as follows

The facts which gave rise to the apphcatxon upon whxch this
Rula was granted are shortly these : The land in dxsput:e OVErs an
area of over 00 highas and was the subject of a- proceeding
between two sets of zemmdare, called respectively the- Khareria
and ‘Shabapur Babus, An order.was made in- favour of the
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1901  Kharoria zemindars under s, 145 of the Code of Criminal
anmen Procedure. A civil suit was then . hrought hy the Shahapur
MoLLAT  zemindars in respect of tho lands in question, and thoy succceded
E.m[?;{nupm in obtaining a decree therefor, They obtained symholical posses-
Mouiatt.  gion under their deerce and then proceeded to give pottaks
to various people, who are now grouped as second party inthe
proceedings before us. The first party is one Fjaharuddi,
and he claims to have been, since a long time, in oceupation of
the lands in dispute. He presented a petition to the Depuly
Magistrate on the 7th April 1000, in which he stated that he was
the tenant of the Kharoria zomindars in respect of tho lands in
digpute, and that he gave evidence in their favour, but since the
Shahapur zemindars had obtained possession, he was willing to
attorn to them ; but that they are trying to oust him of his pos-
session through members of the sccond party. Tho petition was
roferred to the police for enquiry, who made a report to the offect
that, in consequence of these disputes, there was an apprehonsion
of a breach of the peance.. Upon the aforesaid petition and
report, the Sub-Divisional Officer, on the 12th April last, dirvected
proceedings under s, 145, On the 18th May a proceeding was
drawn up against Ejaharnddi, who was made the first party and
against the various persons, who had obtained potiais from the
Shahapur zemindars, who were made the second party. On the
3rd June one Ismile Mumushi camo in and presented a petition
to the effect that he was entitled to the Jand in dispute jointly
with Kjaharuddi, Accordingly he also was made a party, and
on the 18th Junc the former proceeding was cancelled and o

fresh proceeding was drawn up with lsmile as the third party.

- The first, second and third parties filed their . statements in
nccordance with the direetions given to them. The second party
stated that, since their zemindars had obtained bossegsign of the
lands in dispute and- had given them ;'pntéa}'ﬁsﬂ they were in
possession of these lands under separate documents from sepur@ta
sets of the Shahapur zemindars and that there was no connec-
tion between the several plots so held by them separately, They
also contended that as the Shahapur zemindars claimed pé&sﬂsw
sion of these lands, they, as well as the Kharoria zemindars, were
necossary parties to the proccedings. The Magistrate did not
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make the zemindars parties to the proceedings, but,: on the 24th
August, made an order under s. 145 in favour of the first party,
Ejaharuddi, The second party theraupon applied to this Court
and obtained the Rule now before us.

* The three points urged in this Court ave: first, that the
Shabapur zemindars were necessary parties to the proceedings and,
they, not having been joined, the order under s. 145 is bad ; secondly,
that, inasmuch as the dispute refers to various plote of land held
by different persons grouped under the head of second party
ander different itles and under different allegations, there ought not
to be one proceeding or one investigation, and that therefore the
Qrder is bad. The third ground is that the order directing that
Ejaharuddi and TIsmile Munshi, the first and third parties, do
retain possession of these lands jointly in equal moieties is an
improper order. The learned Counsel, who appeared on behalf
of the fist party, in showing cause, contended that none of these
points raised any question of jurisdiction, and that, inasmuch as,
since the amendment of the law, the power of this Court to revise
orders under s, 145 is confined to questions of jurisdiction,
we ought not to interfere with the present order. Ordinarily
speuking, an objection based npon non-joinder of parties does not
involve a question of jurisdiction, but in cases arising under
8. 145 the question relating fo jurisdiction depends mpon the pro-
visions of that section. It appears to us that uncer section 145 of
the Code of Criminal Procedure a special jurisdiction is vested in
the subordinate criminal Courts under. special cifcumstances
and for a special purpose. When either the special circumstances
do not esist or when the order made under s, 145 does
not attain the purpose, for which the jurisdiction is created,
then the special jurisdiction vested under that section falls to
the ground, It is sufficient to point out that the circumstances
under which the jurisdiction springs up are circumstances which
giverise to an apprehension of a breach of the peace, and, if
there is no apprehension of a breach of the peace, of course there
is no jurisdiction to make the order. Again it seems to us

that the purpose the Legislaturo had in view was ‘the prevention
of a breach of the peace. If that™ object is not aftained by an’

order purporting to be made under section 145, it must be taken
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1901  to have been without jurisdiction. Now, in the present case
Ao there was undoubtedly an apprehension of a breach of the peace,
Moutal  and, so far as tho fivst part of the section is concerned, the Court

Essnagunn had jurisdiction to take cognizance of the matter. The second

Mottatl,  papg has reference to the proceedings in Court instituted for
the purpose of attaining a definite object, namely, to prevent
a breach of the peace. Wo think the pregent ocase falls exactly
within the principle laid down in Laldhari Singh v, Sukdeo Navain
Singh (2). It was attempted to distinguish that case from
the one before us. In Laldhari Singh’s case o certain set of
tenants were disputing about the possession of a particular piece
of land claiming to hold it under one set of landlords, whereas
another set of tenants claimed to hold the same land under
another set of landlords, A proceeding was lirst started, in which
the tenants were made parties, regarding the possession of the
land, 1t was afterwards altored into one, in which the dispute
was stated to be regarding the collection of rent as belween the
two sets of landlords, In this latter proceeding the tenants wora,
not made parties. It was held there, that in altoring the proceed.
ing, the Magistrate had wrongly exercised his jurisdiction. That
was one patt of the case, It was also held that the Lower (ourt
was wrong in not making the tenants parties to the proeeedings,
inasmueh as they were persons concerned in the dispute and.
their presence was necessary for the purpose of preventing a
breach of the pence, whioh was apprehendod. Stanley, ., in his,
jm!gment poiﬁts onb that “the duty of the Magistraie was to
deal with the dispute as it really was, namely, o dispute betweon
one set of zemindars and their tenants on the ono side and another
sot of zemiudars and their tenants on the other, and aceordingly
to maintain in possession according to their rvespective interest,
the zemindars and their tenants, whom he found on satisfagtory
evidence to have been in actual possession at the date of fhe
order, if the evidence satisfied him that any of the parties to the
dispute was in such possession.” Then alter referring to the cases:
on the point he went on to add “that the order is caleulated.
to operate to the prejudice of .the first~party and their tonants,
appears to me to follow from the. fact that all disturbancoe of

(2) (1900) 1. L, R., 27 Calo., 892,
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"possession: of the second party is prohibited by this order.”
The mecessity of bringing into- Court all the -parties con-
ccerned in the dispute is pointed out again in-p. 915, “ But

dere two rival sets of tenants holding under two different sets of.

zemindars ' were contending aboub the actual possession of a
steip of land. There was no question as to the collection of
vent atall. The dispnte, pure and simple, was, which set of
tenants was in actual occupation of the land. The tenants thus
were the parties directly concerned in the dispute. If the tenants
of the first party were in possession, then the latter were in pos-
session through them (to use the Sub -Inspector’s language).
1f the tenants of the Narga Babu’s were in possession, then these
zemindars were in possession- through them. It will be seen,
therefore, that, whereas the tenants were directly concerned in the
dispute, the zemindar's concern was of an indirect character, The
presence of the tenants was thus essentially necessary for the
proper and effectual decision of the case.” In the present case it
is. admitted that the Shahapur zemindars obtained symbolical
possession from the Court and were in possession through their
tenants, who had given them kabuliats. From the very objection
pressed befors s it seems that they were necessary parties to
this proceeding. It was stated by Ejaharuddi thab he had ldng
ocoupied  the land, but that the Shahapur zemindars were
trying to do away with his possession by means of persons, to
whom they had given potéaks, in other words, the second party.
If that.be so and that seems to be the case of the first party, if
is quite clear that the dispute is not put an -end: to: by ‘merely
making an order against the second.party, for- the. zemindars
are in no” way hound by that order; They -can go upon the
land at any moment or they may givé pottaks-to” anybody
else they like with the object of retaining possession of the
land, The tenants, sgainst whom the order has been made
may abide by it, but that in'no way puts an end to the dispute
arid fn no way prevents the apprehension of a breach of the
peace, the purpose for which alone the law contemplatesa procoed-
ing of the special chuaoter provided for in 5. 145, We are
of opinion, therefore, that this order is bad:for non-joinder of
the Shahapur zemindars, We do not think it npecessary to
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1901 ‘express aiy opinion on the other question, upon which this Rule

“aveen . was granted,  We think that the present order must be set

MOI;}LW aside and we seb it aside accordingly., This order, however, will

Erararoopr Dot stand in the way of the Magistrate, if ho considers that there

MOLLAR. g ofil] an apprehension of « breach of the peace, to take such steps
as ho may be advised.

Be 5,
ORIGINAL CLVIL.
Before My, Justice Havington,
1901 BHOONI MONEY DOSSEE ». NATOBAR BISWAS. ©

April 11,12
& Slander—Defamation—Action for slander—Special Damage—Damage for
May 1. mental distress alone, not recoverabie— Cause of action—Presidency Town
—Fnglish Law of Slander, vules of —Chavler of 1726—Limitation dct

(XV of 1877), Sch. II, Aat. 24.

en

In an action for damages aguinst the dofendant for having falsely and
malicionsly used slanderous words imputing nnchastity to tho plaintiff, no
special damage was ulleged in the plaint, nov any actual damage proved at
the trial ® ) :

Reld, that, as the words were not per s actionnble, and as no damago in
fact was alleged or proved, the action must ho diswissed with costs,

The decision of the majority of the Full Bench in Girish Chunder Mitter
v, Jatedhari Sadulhas (1) approved and followed,

. Pupvathi v. Mamar (2) discussed, Kashiram Krishna v, Bhady Bapuji
(3), Jogeshwar Sharma v. Dinaram Sharma (4), end Dewan Singk v. Mahip
Singh (5) distinguished,

Damages are not recoverable for mental distress alone, cauged to the
plaintiff by slanderous words conveying insult : Wilkinson v. Downion (),
Lynch v. Knight (1), veferred fo,

“ Qriginal Civil Suit No. 320 of 1898,

(1y (1899) 1. L. R. 26 Cale, 653,
(2) (1684) 1. L. R. 8 Mud. 175,

(3) (1870) 7 Bom. H. C. A, (. 17,
(4) (1898) 2 C. W. N. 123 (Notes),
(6) (1888) 1. L. R. 10 Al 45, 456,
(6) (187) 2 (), B. 57,

A7) (1861) 9 H. L.C, 577, 598,



