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thero is nothing to show it could not have bevn propared ‘on that
day) would naturally bear the dato of the inspection, and any
other date would misrepresont the fact.

As regards the pencil marks on Exhibit Ag, thereis absolute-
ly no roason for suggesting them to be dishonest interpolations
by the petitioner or for not accepling his explanations regarding
their omission from Exhibit A. It was no doubt wrong en the
part of the petitioner not to bave insisted on the breaks being
shown on the maps, and that error of judgment is deserving of
censure, but in our opinion the imputation of forgery and of
having used a lorged document iz not only groundless, but a
straining of the Jaw as well as the facts.

Wo may observe in this conncction that the offonce of giving
falso evidence, s. 108, is bailuble, 50 also is the offence of using
a forged document, s. 471, whilst forgery, s. 466, is non-bailable.
It was unfortunate that the Sessions Judge applied s. 466 against
the petitioner in the way he has done, as it gives colour to the
suggestion mado ab the bar, that it was purposoly used to deprive
the petitioner of the right to bail, '

We regreb to observe that in dealing with this matter the
Sessions Judge does not seem to have maintained a judicial
balance of mind.

Ior these reasons we think that hm order must be set aside,
and we set it aside accordingly.

A copy of this judgment will be forwarded to the Local
(Government, |
D, B E Rule made absolute.
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The words “interest in tho cslale of tho deceased ” in 8. 69 of the

[\ iy

1901
- - Probate avd Adwinistration Act mean “inlerest in the oslate loft by the
Kisiigy  Dal

deceased.” ‘
SATYENDRA A judgment-creditor who, but for the will, would in execution of
Nary Durt. Gig deereo have a right to seize tho property or that share of it which
should descend 1o bis debior, and who wlleges that the will has been sol up
for the purpose of defranding the creditors, s a porson claiming an interost
in the estato of the deccused, and as such hm 8 foeis bzanda in opposing the
grant of probate of the will,

Umaneth Mookhopadlye v. Nilmoney Sing (1) and Nilmors Singh 1,)00 v,
Umanath  Mookerjec (2) referred to.

Ax. application was made for probale of a will alleged to
have been exeauted on the 25th of July 1807 by one Bal Kissen,
who died on the 2nd of August 1897. The will purported to
loave the tostator’s property to his nophow, a minor, and
toappoint the minor’s mother his guardian, Tho mother was
the pelitionor for probato. Bubt for this will, the testator’s
property would pass cqually to his two brothors, and probute
was opposed by tho Bankipore Loan Oftico Company, Limitnd,
through their Secrotary, Salyendro Nath Duit, on tho ground
that the will was a forgery and that it had been set up for
the purpose of defrauding the Company, which held a decrce
for Re. 6,372 against one of the said brothers ; for, it the proporty
Lad deseended to tho heirs of the deceased, as it would have done, if
there had been no will, then the proporty would have heen linble
to be attachoed in execution of tho Company’s claim against the
said brother. It was urgod on behalf ol tho potitioner thai the
Company had no locus stund; in opposing the grant of probate, in-
asmuch as it had no interest in the cstate of (he deceised us conn
templated by s, 69 of the Probate and Administration Act. The
District Judge held that the Company had logus standi and that
the will was a {orgery'and refused to grant probate. The peti-
tioner appealed to the High Court, and it was urged on her bobalf
that the Company bad rio lomis stands and that the decision of the
Distriet Judge refusing prob‘xte was against bho weight of evidenco,

Babu Umakali Mookmyea on behalf of the appellant.
Babu Surendra Nath Roy on behalf-of the respondonls.

1) (1880) Li L. R. 6 Cale. 420,
(2)-(1883) L. L, B\ 10-Cale, 19,
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The judgment of the High Court (Ranrint and (JUPJ:A JJ) v
is as follows :—

Kisaepn Dar
- This is an appeal against a decision of the District Judge of g,y pupus
Patna, dated the 25th of August 1898, , Narn Durrn

The suit, out of which the appeal arises, relates to probate
" of a will put forward as that of a deceased person named Bal
Kishen, The will purports to have been executed on tha 25th of
July 1807, The testator issaid to have died on the 2nd of August
1897, and tho application for probate was made on the 17th idem.
- The grant of probate is opposed by the Patna Loan Office, which
claims to be a creditor of one of the natural heirs of the deceased,
namely;: Gropi Chand, his brother ; and the allegation of the Loan
- {Office is that the will in dispute isa forgery, which has been set
up at the instance of the brothers of the deceased, Gopi Chand
and Puran Chund, so as to put the property of the deceased
- beyond its reach ; for,if the property had descended to the natural
heirs of the deceascd, as it would have done, if thers had been no
will, then the property would have been liable to be attached in
execution of the Patna Lioan Office’s debt against Gopi Chand,

The District Judge has found that the will is a forgery and
has, therefore, refusod probate,

 The applicant for the grant of probate now appeals ; and on
his behalf two grounds of appeal have been pressed before us,
namely, first, that the Patna Loan Offico has no locus standi in
this cass, and, secondly, that the decision of the District Judge
refusing probate isagainst the weight of evidence.

We cannot admit the force of either of these éontentiqns.

It appears to us that the Patna Loan Office is a person who hag
a-right to come in and oppose ihe grant of probate under s.
69 of the Probate and Administration Act, inasmuch asitisa
‘corporate body having an intercst in the estate of the deceased.
The learned pleader for the appellant maintains that the Patna
Loan Office cannot be a person claiming to have any interest in
the ostate of the deceased, because the Paina Loan Office claims to
have an inteorost in the ostate of Goopi Chand, the brother of the
deceased, and not in the eslate of the decensed Bulkishen. But
we think that the pleader for the appellant puts too narrow a
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construction on tho words in s. 69, “ claimingto have any
interest in the ostate of the deceased.” In our opinion they
mean * claiming to have an interest in the property left by the
deceased,” beeause it is clear that, when a person dies leaving any
property, that property must descend to some one else, and, there-
fore, sbrictly speaking, there can be no person claiming to have any
interest in the estate of the deceased person. Every person who
comes in to oppose the grant of probate must be a porson claiming
to have an interest in the estate left by the deceased, Now in this
case the Patna Loan Office would seem to us to have a clear claim
to an interest in the property left by the deceased, because, if it
were not for this will, it would have a right to seize tho property,
or that shave of tho property, which should deseend to Gopi Chand,
in exccution of the decres which it has obtained against him.
The Judge in the Court below has relicd on two rulings. The
first of these is to be found in tho case of Umanath Mookhopadiiya v.
Nilmoni Stngl (1), in which it is laid down that “the judgment-
creditor, who has attached property of his debtor, which purports to
have heen inherited by such debtor from his deccasod father, may,
where the will of such deceased is set up and proved at variunce to
his interests, apply for a revocation of the order granting probate
of the will 50 set up,” That would seem to'support the view of
the Judge that the Patna Loan Office has a locus stand? in this case.
That case was appealed to the Privy Council and the judgment of
their Lordships of the Privy Council, which is to bo found i the
case of Nilmoni Singh Deo v. Umanath Mookerjee (2) affirms the
decision of this Court on the merits, the will having been held by
tho Privy Council to be a genuine will. In their judgmont it is
said that, whother an attaching creditor can oppose the grant of
probate or upply to have it rovoked is a matter of grave doubt, at
least in a caso which is not founded on the ground that the probate
has been obtained in fraud of the creditors. Now, in the first place,
we observe that in this passago of tho judgment of the Privy Council
their Lordships do nob expressly say that an attaching creditor
cannot opposo the grant of probate or apply to have it rovoked,

(1) (1880) 1. L. I 6 Cale. 420,
(2) (18683) L L. R. 10 Cule. 19,
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and in the second place they seem to imply that, in a case which 1901

is founded on the ground that the grant of probate has heen Fizen Dar
obtained in fraud of the creditor, such attaching creditor wouald SA”?;NUM
have a right to come in and oppose the grant of probate. That §yru Dorr.
ssems to us to be authority for holding that the Patna

Loan Office has a right to come in and oppose the grant of probate,

because in the present case it is expressly alleged by the Patna

Loan Office that the will has been set up by two brothers of the

deceased Gopi Chand and Puran Chand, so a3 to defrand it

and put the property of the deceased beyond its reach. We,

therefore, must find that the Patna Loan Office has a locus sfand;

in this case and is entitled to come in and oppose the grant of

probate.

On the merits, too, we think that the Judgment of the lower
Court is perfectly right. The will is a very suspicions will,
The testator Bal Kishen died, leaving him surviving two brothers,
of adult age, Gopi Chand and Puaran Chand, and the will pur-
ports to bequeath tho testator’s property to an infant of five or six
years of age, who could not possibly manage it and to appoint
themother of the infant as his guardian, The wmother would
seem to us to be a very unsuitable person fo manage the property,
and there would seem to us t0 be no reason for excluding Puran
Chand or Gopi Chand from the management of the property, ex-
cept that it was desired to avoid complications with the Patna Loan
Office and the other creditors of.these two persons, Then, the
draft of the will has not been prodiced and ‘the will has not been
registered. The evidence as toits execution seems.to us very
unsatisfactory and net altogether consistent: One witness Jai
Narain Misser, according to his endorsement upon the will, ex-
ecuted it on the admission of the testator; whereas inhis deposi-
tion he says that he actually saw the testator sign it in his pre
sence. ‘We, therefore, consider thatb on the merits the decision of
the Judge is perfectly correct, and we. dismiss- this appeal? with
costs, -
g, 0. B, Appeal dismissed,



