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CRIMINAL REVISION.

Before My. Justice Ameer Ali ond Mo, Justice Pratt.
REILY (PETITIONER)';’. THE RING EMPEROR (Orpostrs-pARTY)."

Offences committed Difore Court of Session by persin—Commiltal of swch
' pcfson by Court of Session for trial before itself—Charge—~Proceedings bo
be drawn up on day of committal—~Charges of perjury and’ forgery-—
Specific statements as to such charges—Code of Criminal Procedure- (Act

Vof 1898), ss. 195 and 477~Penal Code (Act XLV of 1860), ss. 193,
466 and 471. ‘

1f o Court of Session proceeds to take action under s 477 of the’
Codé of Criminal Procedure il must, in the first instance, £rame u charge so
a8 to ensble tho acoused to know the exzact mature of the offence ho fs
slleged to have committed. A charge is a procise formulation of the specifie
acousation made against a porson, who ig entitled to know ifs nature at tho
earliost stage. Aftor the accugution has been formulated in the shapo of o
chargo the Sessious Court may then cither commit the acensed for trial
before itself apon the charge so framed, or adwit him to bail for tlm"
suine purpose. ' ‘ B

R.was examined ag- o witoess by the Sessions Judgein a case, On the
15th of February the Sessions Judge delivered jndgwment in that caso, and on
the same day purporting to uct under 8. 477 of the Code of Criminal
Procedure, had B. arrested and committed to 3&11 on charges upnder s, 193,
466 and 471 of the Porial Code. The 25th of Te ebrunry was fixed for
comuencing the preliminary inquiry. No procosding was' drawn ap or
charges framed on the 15th, On the 16th of Febroary an order wus recordud
by the Sessions Judge as follows :—

% Tn the course of tho Sopsions trial deciled yesterday, I eamo to the
opinion, for reasons stated in my judgment then delivered, that I¢, has
committed offencos undor es, 193, 466 anl 471 of the Pounl Codv, nud
that itis my daty to hold an inquiry preliminary to commitiing hiw to the
High Conrt to be tried for those offences, XA, was yestorday arvosted and
cominitted to jail. There was then no time owing to the latoness of the
hour to draw. up this formal proceeding. . He will be produced before e,
as divected in the warrant, on the 25th of Ff,blum}, whon evidence will bo
taken.”

Held that the proceedmg oi the 16th of February centainod no
particulars of the statemonts made and acts dono by R. upon which perjnry

¢ Qviminal Revision No. 316 of 1901, made againgt the order pagsed by

A, P: Pennell, Bsquire, Scasions Judge of Noakhali on the 16th Pebirmry
1901,
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and forgery were charged against him and was not in any sense a charge or
order of commitment and was not warranted by law,

Tae petitioner, the District Superintendent of Police at
Noakhali, was cited as & witness for the defence in a certain case.
He was, however, called by the Sessions Judge of Noakhali on
the 16th of January 1901 and was examined by him. On the 7th
of February the petitioner was ordered to enter into recognizances
for his appearance in the Sessions Court on the 11th of February,
and on any subsequent date to which the case might be adjourned.
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On the 15th of February the Sessions Judge delivered his judgment

in the ense, and oun the same day he had the petitioner arrested

and committed to-jail on charges under ss. 193, 466 and 471 of

the Penal Code, and fixed the 23th for commencing the preli-
minary inquiry.,- On the L5th of February no proceeding was
drawa up, bat ‘on the following day, the 16th of February,the

Sessions Judge recorded an order in the following terms: “In

the course of the Session’s trial of King-Emperor v, Sadak Ali (1)
decided yesterday, { came to the opinion, for reasons stated in my
judgment then delivered, that W. Y. Reily, Superintendant of
Police of this district, hLas committed offences under ss. 193,
466 and 471 of the Penal Code, and that it is my duty to hold
an inquiry preliminary to committing him to the High Court to
be tried for those offences. Mr, Reily was yesterday arrested
and committed to jail, There was then no time owing to the
lateness of the hour to draw up this formal proceeding. He
will be produced before me as directed in the warrant on the
25th of February, when evidence will be taken,”

The petitioner applied to the High Conrt and obtained a Rulﬁ'
calling on the District Magistrate to show cause, why tl
proceedmas instituted against him hy the Sessions Judge of
Noak lnh on the 16th of February should not e set aside,

Mr. Henderson (with him Babu. Keitanla Knmar Bose) for the
petitioner, |

The judgment of the Court (AMEER ALI and Paarr, JJ.) was
8 follows
‘This proceedmcr arises out of the case of the ng,

(1) Unreported case, Criminal Appenl No, 173 of 1901,

»
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Emperor against Sadak Ali and others dispesod of Ly us' on
the 17th instant. The petitioner, who was holding at the time
the office. of District Superintendent of Police at Noakhali,
appears to have been cited as o witness for the defence in that
case. He wag, however, called by the Sessions Judge himself on
the 16th of January and was examincd for three consecutive
days. Onthe Tth of February he was ordered to enter into
recognizances for appearance in the Sessions Court on the 1lth
following, and on any snbsequent date to which the ease may be
adjourned. On tho 15th of Febroary the Sessions Judge
delivered his judgment in the case, and on that day he had the
petitioner arrested and committed to jail on charges under
g9, 193, 466 and 471 of the Indian Penal Code. The 23th
was fixed for commencing the preliminar y inquiry. No proceeding
was drawn up on that date {the 15th), the order now before us
bemfr 1ecoxdcd only on the following day; namely, the 16th of
February. That order is in these terms : “ In the course of
the Sessions frial of King-Emperor v. Sadaks  Ali and threo
others decided yesterday, I came to the opinion, for ressons
stated in my judgment then delivered, that W. Y. Reily, Superin.
tendent of Police of this distriet, has committed offences under
CER 193 466 and 471 of the Indian Penal Code, and that it is
my duty to hold an inquiry preliminary to committing him to
the High Court to bo tried for those offonces. Mr. Reily was
yesterday arrested and committed to jail. There was then no time
owing to the lateness of the hour to draw up this formal proceed-
ing. He willbo produced before me, as divectod in the warrant, on
the 25th of February, when evidence will be taken,” After the
disposal of the case in this Court, tho petitioner applied for and
obtained the present Rule, calling upon the Magistrate of the
District to  show cause, why the proceedings instiluted against
him under those sections by the Sessions Judge of Noakhali, on
the 16th of February, should not be aside ; first, on the gronnd
that they are nob warranted by law, as there wus no proceeding
drawn up on the day that he was committed to jail ; secondly, on
the ground that no specific statements are set out in the proceedings
drawn up on the 16th, npon which tho petitioner is charged
with having committed perjury ; thirdly, on the ground that
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there are no statements in the said proceedings showing the
character of the forgary charged against him under the sections
veferred to above, and, fourthly, on the ground that othermsa
there is no foundation for the proceedings against him. The
Sessions Judge has purported to act under s. 477 of the
Code of Criminal Procedure, which provides that * subject to
the provisions of s. 444 the Court of Session may charge
aperson for any offence roferred to in s, 195 and committed
before it or brought under its notice in the course of a judicial
proceeding, and may commxt or admit to hail and try such
person upon its own charge.” Itisan empowermrr section and
authorises a Court of Sesazon, when an offence referred to in
3,195 of the Codo of Criminal Procedure has been commit
ted before it or brought undor its motico as mentioned in’ the
section, to charge the offender and to commit, or admit to bail
and try him upon its own charge. We observo that the Sessions
Judge in ono part of his judgment thinks the word  may " ought
to be read as “must.” There is no warrant, howover, for that
view. Having rogard then to the phrascology. of the law, if
appears to us, that, if a Courb. of Session proceeds to take action
undor s, 477, it must, in the first instance, frame a charge, so as to
enable the accnsed to know the exact nature of the offence
he is alleged to have committed. A charge is a precise formu-
lation of the specific accusation made agninst a person, ‘who is
entitled to know its nature ab the earlicst stage. After the
accusation has been formulated in the shape of a charge, the
 Sessions Courb may then either commit the accused for trial before
itself upon the charge so framed, or admit him to bail for the
same purpose, In the matter before us the Sessions Judge had
framed no charge, when he had the petitioner arrested and sent
to jail, nor was his proceeding of the 16th of February in any
sense o charge or order of commitment. It contains no parti-
“culars of the statements made and acts done by the petitioner, npon
which perjury and forgery are charged against him., In our
. opinion the proceeding of the 16th of February was not warran-

ted by law.. The order states that* Mr. Reily was 'yesterday"

arrosted and committed to jail. There was then no time, owing
to the lateness of the hour, to draw up this formal procceding.
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He will be produced before me, asg directed in the warrant, on
the 25th of February, when evidence will be taken.” 8o that, the
petitioner, against whom no definite accusation had hoen formu-
lated up to that time, and in whose case, according to the Sos-
sious Judge himself, a preliminary inquiry wag necessary, wag to
be kept in jail for nine days, before even the matter could by
inquired into. A preliminary enquiry is necessary for the
purpose of determining, whether there is a primd facie case
against the person accused. As the Sessions Judge did not charge
the petitioner, as he was empowered to do, and as he considercd
a preliminary enquiry necessary, it scems to us that, wntil then,
in the opinjon of the Sessions Judge, there was nol even a

- primd facie case against the petitioner. In view of these facts

we cannot, help regarding the action of the Sessions Judge with
the strongest disapprovals |

Apart from the illegality of the order as alrcady mentioned,
and dealing with the merits of the case, we are ol opinion that
there is no foundation for the proceeding, Weo have alrcady

" expressed our opinion in the judgment in the main case respecting

the allogutions of perjury made against the petitioner. We do

~ not desire to repeat our observations. We may add, howover,

that we bave again gone through the judgment of the Bessiens
Judge, and beyond surmises and assumptions we find nothing to
justify the view, that the petitioner wilfully perjurod himsclf or
intentionally gave false evidence in Court, |

There is less ground even for the charge of forgery. On the
15th of September the petitioner bad visited the village snd had
a sketch map prepared of the locality by the writor, Head Con«
stable Mohim Chunder. A fair copy was made afterwards and
both the draft and the fair copy were produced af the trial and
are marked respectively as Exhibits Ae and A, Exhibit A
bears the signature of the petitioner, and the date 13th Septems
ber, The learned Sessions, Judge thinks that Exhibit A could
not have been propared on the 15th, and he therefore comes to
the conclusion that the petitioner had purposely antedated his
signature,  because he did not want Mr, Buzechicl to know that
Exbibit A was a copy. He wanled Mr, Ezechicl to beliave that
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- it was a plan made by himself on the 15th, instead of being, as
“it really is, a copy made after the I5th of a plan made partly in
and'in great part (and that the most important part) out of Mr,
Reily’s presence on the 14th, 15th and possibly subsequent dates.”
It i3 worthy of note that not a singlo question was put .tq the
 pelitioner to enable him to vxplain the circumstances, under which
- he came to put. the date on the map as the 15th September.
Again, it appears that there are two pencil marks on Exhibit Ae,
which the petitioner slates were intended to indicato two breaks
on ono of the roads, These two pencil marks are not shown on
Exhibit A. The petitioner explains the absence of those marks
- by saying: “Itmight bo an omission on the part of Mohim
Chunder.” The Sessions Judge, however, thinks that the peti-
tioner tampered with Exhibit Aa, aftor it had been prepared,
We must quote here the Judge's own Lm"uwe Rofaumg bo
the draft he suys as follows : —

“The rough map is Exhibit Aa. Mr. Reily admits that he
had it in Lis hand two days before Tarak Babu examined him,
ie., on the first day of his examination. He had, therefore, the
opportunity of tampering with it. And it is very significant that
‘Bharat Babu, who says in cross examination that he saw the
~ draft as it was made, declared, even without taking it into his
hand, that he did not sce Exhibit Aa the plan Mr. Reily swears
is the draft, and when pressed says that he cannot say for certain
whethor or not it is the draft. I think most likely it is the draft,
but that Bharat Babu knows it has boen added to and doss nok
- want to be asked about the additions. Both Ixhibit A and Aq
“are the work of the Head Constable Mohim Chunder Mozumdar.

And as Exhibit A has nothing of Mr. Reily’s, but his signature
and the date, so BExhibit Aa has nothing of his, but certain pencil
marks shortly to be noticed. Doth the entries are false documents
within the meaning of s. 464 of the Indian Penal Code ;- for in
.cach case Mr. Reily’s intention, when he made the enbry, was to
makopeople (in the first case Mr. Baechiel, in the second this Court)
beliove that the ontry was made at a time at which he knew
that it was not made, and as the documents purported to be made
hy a public servant in his official capacity, Mr. Reily, by making
them, appears lo; have commitied offences under 8. 466 of
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the Indian Penal Code, and by using them, as gonuine, to have

committed offences wnder 8. 471”7 In page 127 ocenrs this
remarkable passage: “I now come to the draft Exhibit Aa.
Mohim Chunder Mozumdar, who made this draft, says, he did
not show any break in it at all, that be was never told to, and
did not think it necessary to. But Mr. Reily points to two
pencil marks at the place marked in Iixhibit Aa and says he
made these to indicate the break, and so 1 have no doubt he did
make thom, but I have equally little doubt that he made them on
the 16th of January 1901, and not on the 15th of September 1900.
Mr. Reily explaing the absence of any such marks from Exhibit
A by sayiog it might bo an omission on the part of Mohim. But
the tar more obvious explanation is that Mr. Reily was unable
to tamper with Exhibit A.” | |

It is needless to refer to the absence of sequenco in the reasons
ing or the assumptions on which it procoeds. Taking it however
that Exhibit A was purposely antedated to deceive Mr. Izechiel,
and that the pencil marks were put in Bxhibit Aa after il had
been prepared, we fail to see how the petitioner could bo charged
under ss, 466 and 471 of jhe Indian Penal Code. 8. 463
which defines the term © forgery ” runs as follows : “Whoover
makes any false document or part of adocument with intont
to caunse damage or injury to the public or to any person, or to
support any claim or title or to cause any person to part with
property, or to enter into any espress or implied contraet,
‘or with intent to commit fraud or that fraud may be committed,
commits forgery.” S, 464 then explains the expression “ making
a false document.” The elements of fraud or dishonesty, s
explained in the Penal Code, must be present in the mind of the
person accused to bring his act under ss. 466 and 471 of the Indian
‘Penal Code. In our opinion the charge against the pelitioner of
comiitting forgery or making use of a forged document, even
upon the assumption of the Sessions Judge, cannot be sustained.
‘But in our judgment there is no ground for the assumption of the
Judge, that Exhibit A was purposely antedated. The inspection
of the locality baving unquestionably taken place on the 15th
and the results noted in Exhibit Aa, the fair copy, whenever
propared (and excepting the hypothesis of the Sessions Judge
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thero is nothing to show it could not have bevn propared ‘on that
day) would naturally bear the dato of the inspection, and any
other date would misrepresont the fact.

As regards the pencil marks on Exhibit Ag, thereis absolute-
ly no roason for suggesting them to be dishonest interpolations
by the petitioner or for not accepling his explanations regarding
their omission from Exhibit A. It was no doubt wrong en the
part of the petitioner not to bave insisted on the breaks being
shown on the maps, and that error of judgment is deserving of
censure, but in our opinion the imputation of forgery and of
having used a lorged document iz not only groundless, but a
straining of the Jaw as well as the facts.

Wo may observe in this conncction that the offonce of giving
falso evidence, s. 108, is bailuble, 50 also is the offence of using
a forged document, s. 471, whilst forgery, s. 466, is non-bailable.
It was unfortunate that the Sessions Judge applied s. 466 against
the petitioner in the way he has done, as it gives colour to the
suggestion mado ab the bar, that it was purposoly used to deprive
the petitioner of the right to bail, '

We regreb to observe that in dealing with this matter the
Sessions Judge does not seem to have maintained a judicial
balance of mind.

Ior these reasons we think that hm order must be set aside,
and we set it aside accordingly.

A copy of this judgment will be forwarded to the Local
(Government, |
D, B E Rule made absolute.

APPELLATE CIVIL.

Ehasa

Before Mr. Jusiice Raumpini and Mr. Justicc Gupla.

KISHEN DAl  (Porrmoses) o SATYENDRA NATH DUTT awp

orners (Orposren PARTY),”

Probate—Cavett—JFudgment  creditor—& raudulent  or cclatormjﬂrobm cm(z
Administration Act (V of 1881), s, 60.
 Appeal from Originul Decroe No. 6 of 1893, againet the decres of I
£, Ransome, Bequire, District Judge of Talna, dated the: 25k of Angust 1808,
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