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Bvjovn Sii' Francis If. Mackan, K.C.LE., Clucf Jusiicc, rmd Mr,
Jasiice BancrjcL

JANAKDHABY SUIvUL (Pl.untifI)-’) y. JANK.I KOER akd otuebb 1900
(Defendants).® 23.

€iml Pmcdan Code (Ad X IV  of ISS2), 410, itS-Act, f lilo f iS69̂
ss. SlO—Suit hi/jhuqiar—Applkatim/or pci'iiusshn lo aue m fornd
ptmpom—Limitalion—LmUaUon Ad {XV of iS7f),n, ‘1,—E,q>lanaimi
-"•Data of imUiut'ion of suit-̂ Payuient of Court fees.

An application for leave to sue aa a paiipor being iBadc, tJio defeiicJant 
put in a peUlloii of objcotion opposing it, aarl tljortjupOD Lho applicant pul 
in ' Ihe propor Court feo and aakod the Court to treat iiis application as a 
piuiat.

Held, ihal ibe application shoulil bo cleomorl for the purpoacj of 
linatatloa to be a plaint proscatsd on tho dato ou wbicli it was tiled.
Skinner v, Orde (1) foliowot! ; Abbaai Begm v. Nanhi Bcgam (2) diaseatod
fi'OW.

The , plaintiff sued to recovcr possession of cortaia properties 
on fclie allegation that lie was dispossessed tharefrom on the 24fch 
March 1871. He alleged that he had been a minor at the time 
o f the disppssessioQi aud that he had attained his majority oe tho 
21st Dooomber 189i. Tho plaintiff presented his application for 
loiivo to site as a pauper on the 8th December 1891. The dofett” 
dattts opposed the application and it was withdrawn on the 2ad 
March 1895, ■when the plaintiff paid the Court fees aud asked 
that bis application might be treated as a plaint.

Tho Subordinate Judge who tried the case held that the plain­
tiff was not entitled to the.benefit of s. 7 o f the Jjimitation Act,

® Appeal UQclGt s. 15 ,of the Lettoi'fl Patent, No. 48 of 189D, agaiaai tii6 
(leoroQ of the Hoa’Wo Mr. JuaticQ Wilkiag, oao of the Judgaa of tliia Court,
(Ittted the 14lli of Juno 1899, in Appeal from Appellate Deetee No. 1585 of 
18&7, ugainst tbe dccree of Alfred F . Btoiftbsrg, Esq,, Addiiioaai J^udge' o f 

Bai'un, dated the 16th of July 1897, affirming the decree of Babu Behari 
Lai Mullicky Sabordioato Judgo of thal Dislriot, datod tlia 7tli of May 189ti,

(1) (18'79) I. L. R.-2 All. 241; L. ii.,6 L A. 126*
(2) (1896) I. h, R. 18 A il 206.



IDOO to sue wiiliin 3  years of atliiining m ujoriiy j jiqcI accordiii^fly 

dismia«ed tlio suit.

Bukul There was ati appeal to the Additional Jiu lge, who dismifised 
J anki K oeu the appeal, but iipoa a different ground. He htdd llia l iho suit 

was barred by limitation, iaasmuch as it must bo hold that it was 
iiled on ibc 2nd M arcli 181)5, i.e., more than 3 years ai'tw  tliO 
plaintift' bad attained his majority, and not on the 8th Dceumbor 

as contended by the plaintiff appellant,

The plaintiif appealed to the High Coiirt. The appeal, which 
came on for hearing before Mr. Justice Wilkins, was dismissod 
on the 14th June 1899. The material portion of tlie judgment, 
necccst-ary for the purpose of the present report, was as follows

“ Tlio loarnetl pleader for the appellant conlonils n[ioii Iho uutUovily o f  

Hkhinar v. Orcle (1) Lliat iho plaiiilifE’s sviit slioiiifl be dooiiiotl to have !)een in- 
ijtitutcd from tlic elute when Iio tiled liis paupor iipplicution anti (hat 
tion runs against him only up to that date; the Huit in tlicrofcre within 
limo. Tliat case, iiowover, Iiuh bcea cs|)lained in the lator caKO o f  Ahhm  
Bcgam v. Nanki Begam (2), \vlievcin, it ia pointod oui that kSkiimr v. Onk
(1) “ was dccidod on a prior fiodc of Civil Procedure and tluit it waa dccided 
apparently to sonio extent on the belief that tliovo was a pi'actico in llio CoiirlH 
in India wliicb hatl justiticd what bad taken place in tbai cbsc.” After alaliiif  ̂
lliat the case before them, had to bo dealt with under the present Code of Civil 
Procedure and that no practice exists in thoao Provinces by which the Gmuls 
r^cogniae any infringemoBt of the specific provisions of tho Court Foes 
Act, tho Icarnod Judges go on to say (at p. 209) : “ It ia not contemplated 
in the Code of Civil Procedure that s person may preaont a petition for loavo 
to Bue as a pauper, and, after the law of liwiiation hafi hocoino a bar to 
any-suit, elect to dispaiiparisG • hiiaaolf and to proceed, as if  his petition for 
loavQ to sue as a pnupoi*.,was a regular plaint ia an ordinary Buit at tho dalcj 
when it was filed. It bas been decided by this Court that tho o i’cct of the 
Court Foes Act is that a plaint if not properly stamped within Huiitaliou la  

not a. good'plaint to prevent tb'o law' of Minitation from applying to' the fflilt
. ,, . _, When tho etampa in tlua case were paid into Court, any null by 

Abbas-Begami for dower was already time barred*” Although the riiliogs of 
IbiB Court.are. not altogether ia accord with thoso of- the Allahabad High 
Court in respect of .the neceesity of- filing the-proper Court foe etanip within 
liinilatioD [See the cages of Moii ■ Saku v. Chhirs Das (3), Mari 3Mm

(IH 1879) I. L. E. 2 All. 2 4 l '; L, B. 6 1 . A, 126,
(2) (1B96) I. h. 11.18 All. 206.
(3) (1892) I. L. E, 19 Calo. 780.
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CJmahrhtUi v. NahmdcUn Malmxcil (1)] yet in the cases decided in this 1900
Court the plaint had been filed bearing some, though insufHcient, stamps and
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T 1 J anakdhasy
I am not aware of any authority for tha proposition that a plamt whidi re- Sokol

ciuirea to be stumped caa be held to be properly filed wheu uo stump what- ».
ever is affixed to it. Under the Court Fees Act every plaint must bear a stamp K okr.

of sorpe value;  there may be % bona fide miacalculation and that may be cor-
rooted Under the Procedure Code; but there can be no excuse for Bling a
plaint without any stamp at all.

In other respects the remarks of the learned Judges in Abliasi Be(jam v,
NmiM Begam (2) would apply to the caso now before mo.

It is also to be remarked that in Shinnar v. Orih (3), tha suit instituted 
by the plaintiff waa hold to have been filed not upon the date when the pauper 
application had been filed, 20th February 1873, bat on the date upon 
which tho case had been “ brought on the file and numbered,” 19th July 
1873, and thin after the application for leave to sue as a pauper liad been 
granted by the Court of the Deputy Commissioner of Delhi, before whom 
that question first came for disposal, and, as thoir Lordships of tho Privy 
Council lay down, “ this is tho plaint that is allowed to go on" {Hid, p-. 250)
That cash is, therefore, clearly distinguishable from tiie case now under 
Consideration. I may acid that the explanation to b. 4 of the Limitation Act 
XV of 1877, which provideB that “a suit is instituted, in ordinary cases, ®
■® in tho case of a pauper, when his application for laave to sue as a 
•pauper is filed,” soema to me to apply only to cases in which tho application 
has been granted and tha case of Ghmdei' Mohm Roy v, Bhibon Mohinl 
Daha  (4) supports this view.

I f  the application of the plaintiff had been rejected, manifestly his suit 
would have been timo-barred, for tbero would have been no longer any 
application ia existence which could by the affixing of Court fee stamps be 
treated as a plaint. The statement made by the plaintiff on the 2nd March 
1895 that lie did not wish to press hia application and dnsirod to put in the 
Court foe stamps, in order that it might bo treated an a plaint, v.'as practically 
a statement withdrawing the pauper application, which consequently ceased 
to be ill existence then and (here. Tho remarks of their Lordships of the 
Privy Council in JSMnncr v. Orde (3) at p. 250, would, as already pointed 
out, not bo applicable to a case like the present one, for the circumstances of 
the two cases materially differ. I  am, therefore, of opinion that the finding 
of Ihe Lower Appellate Court was correct and I dismiss this appeal with 
coBte.

(1 ) (1892) I . L  R. 20 Calc. 41.
(2) (189C) L L. R. 18 All. 20(5.
(») (1879) I. L. R. 2 All, 241; L. K. G I L  126.
(4) (1877) I  h, « .  2 Qalc, 389.



1900 From this decision the plaintiff appealed under s, 16' of
J anakdiiabv L etters Patent.

SOKtlt-
.]ANKi\oiCR, Dwfirka^Nath MiUer̂  for the appellaiii.

Babn Lalmohnn GangxiÛ  on boiwlf of Babii Kmma Sindkii 
Mukherjee, for the respondents.

1900, Aug. 23. Maclean, 0. J .— To mj mind this case is cover­
ed by the decision of the Judicial Committee of the Privy Oouncil in 
the case o f Skimev v. Onle (1). I dissent from the view taken by
the Allahabad High Court in the case of Ahhasi Begam v. Manhi.
Began (2) and 1 do not think that the grounds iipon which that 
Court distingnislied the caso before it from the oaso of SMnmr f, 
Onle (1) are well founded. It is true that Skinner v. Orile (1) 
was decided under a Procedure Code other than tho present, 
« « . , under Act Y U i of 1859, but the laoguagc of s. 810 of lhat 
Dodo is, io substance, the same as s. 413 of tho present C’ode  ̂
except that tho words unless precluded by the rulos for 
tholimitatioii of suits”  are excliidetJ from s. 413. o f tho prO" 
sent Oode. The esolusion o f thoao words in the present Codo 
does not appear to me to strengthen tho argument u|io!it 
which the Allahabad decisian proceeded. Then, as regards  ̂ the 
suggestion that the Privy I’oiincii decision rested to some ostent. 
upon some supposed practice in the Courts of India, all that the 
Judicial Conimittcc said was, although the analogy is not perfoot,, 
what has liapponed is not at ail uuliiio that which so commonly 
happens In pniotice in the ladiim (Jourts, that a wrong stamp 
|)ut upon the plaint originally and tho proper stamp is afterwards 
affixed.”  I  do not think that it can be fairly iiiforred from tho 
languagQ that tho decision was based upoa some supposed 
practice in the Indian Courts. On the contrary amplcj and if. I 
may say so respectfuilyj very forcible reasons for their decisioa 
.'ire clearly stated in the judgment of tho Judicial Comaittee.
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(1) (1879) I  L. R. 2 All. 241 ; h H, 0' L L  116,
(2) (i89G) i. L  K j 18 AIL, 20i,K



„ In the view I take, it is unnecessary to deal with the other 1900 
cases which have been cited. Janakdhauy

The appeal mast be allowed, and the case mast go back to the 
Lower Appellate Court to try the other issues and questions in the Koer. 
case. The appellant must have the costs of this appeal and the - 
costs of the appeal before Mr. Justice Wilkins, and of the appeal 
before the District Judge.

B a n e r je b ,  J.—I am of the same opiuiou. The question raised 
in this case is, whether the suit should bo regarded as instituted on 
the day upon which the application for leave to sue in form  ̂ pau- 
fen s ' was filed, or whether it should be treated as having been 
instituted on the day on which the Court fee was paid. Upon that 
question the case of Skinner v. Onie (1) is clear authority in 
favour of the view that the suit should be treated as having beeii 
instituted on the day on which the application for leave to sue in 
formdpauperis was made. Mr. Justice Wilkins in taking the 
other view, namely, that the suit should be regarded as instituted 
on the day the Court fee was paidi has followed the decision of the 
Allahabad High Court in the case of A hhusi ■ Began v. NmM Be- 
gam (2), which distinguishes the case decided by the Privy Council 
from a case like the one before us, on the ground that the case 
before the Privy Council was decided with reference to the former 
Procedure (’ode, and to what was supposed to be the practice in 
lodia relating to the payment of Court fees; but, as has been point­
ed out in the judgment of the learned Chief Justice, these two 
points of distinction are not really material points of distinction 
at all; It is quite true that under the former Code of Civil Prooe* 
dure Act T U I  of 1859 as well as the present, where an application 
for leave to sue as a pauper is rejected, and the applicant institutes 
a suit in the ordinary manner, the rules of limitation apply to his 
ckse, and his suit should be regarded as instituted on the the day on 
which he presents his fresh plaint. That, however, was not the

* case here ; what happened here was that, after' the application for 
leave to sue as a pauper was made, and the defendants libel put in 
their petition of objection opposing the application, the oppHeant for 
leave to sue as a pauper offered to put in the proper Court fee, and

(1) (1879) I. L. U. 2 A l l  841 ; L, R. 67. A, 120.
(2) (1890) I, L, 11,18 All., 20G:
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1900 p te d  tlio Court to treat his application as a p la in t,T Jiat was doae, 
exactly what happened iiij'Jie case of Skinner v, Onh

SOKUL ( l ] ,
" V .

Janki Koer. g_; ^ q£ the Limitation Act, when it says, in fcho Explanation j 
that a suit in tho case o f  att applioafcioa for leave to sue.as a 
pauper is to bo treated as instituted whea the application for leave 
to sue is filed, must no doubt be taken to have reference to a cases 
in whioh'snch application is granted ; and it is not intended to 
apply to a case in which the application to soo as a pauper h 
rejected. In the present case the application for leave to sue as a 
pauper was neither granted nor rejected, for this simple reason» 
that the case had not arrived at the stage at which the Court had 
to determine the que,stion o f granting or rejecting the application, 
because the applicant offered to pay the Court fee whilst tho 
application was pending. The view taken by tho Allahabad 
High Court is tbis, that, unless th e , application for leave to 
sue as a pauper is granted, the institution of tho suit cannot 
be said to date from the day of the filing of that applicatiouj 
and that in a case like tho present, the suit must be treated 
as being* instituted on the day on which the Oourfc foe is paid.

, But this is not what their Lordships o f the Privy Council say 
with reference to such a case. In SHnner v. Onk (14), afit’r 
referring to ss. 308 and 810 of the former Code o f Civil l*ro- 

, cedure, under which that case was decidcd, and which correspond 
to ss.. 110 and 413 o f the present Code, their Lordships aay 
“  But this case is one which the statute has not in terms 
provided for. The intention o f the statute evidently was that, 
unless the petition was rejected, as it contained all the matorialn 
of the plaint, it should operate as a plaint without tho 
necessity o f  filing a new one, Then what are the facts in 

; this case ? The petition is filed and proceedings are taken to 
enquire into the pauperism, which taro delayed by various 
orders o f the Court, after the plaintiff had been already 
bandied about from one Court to another, until a very con­
siderable period of time has elapsed. Then pending that 
enquiry the plaintiff by paying the amount o f stamp fees
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1900intO' Couri: admits tliat he is no longer desirous to sue as a 
pauper, and gives up so muob of the prayer of his petition Janakdhar? 

as asks to be allowed so to sue, but no more. The defend- 
ant, so far from being a sufferer by ■ that change, is benefited, Janki Koeb. 
as both parties will go on with the litigation on equal terms.
Is there, then, anything iu the Act which requires tHt in 
sach a state of things the petition of plaint shall be rejected 
altogether, and the plaintiff be compelled to commence de 
novo ? Their Lordships do not see their way to the middle 
course followed by the Court in holding that the petition was 
converted into a plaint from the date of the payment of fees. To 
be logical, the Court should have rejected it altogether. The 
petition of plaint was placed upon the file and numbered on 
the 19th July 1873, and this is the plaint that is allowed to go 
W ’ ,

These are remarks that fully apply to the facts of this case, 
and, It must be held in this ease, as was held by their Lordships 
ill Skinner v. Onle (1), that the suit must be taken to have been 
instituted on the day when the application for leave to sue as a 
pauper was filed.

With reference to the case of Ahhasi Begmn v. HanU Began 
02) I will add that one of the cases on which that case is based, 
namely, Balkaran Rai v. Gobind Math Teimn (3) has been 
dissented from by this Court In two cases, Moti Sahu v. Chlmtri 
Das (4) and Jhri Mohun Ckuchrhutti v. NahnuAdin Molumml 
(5), which go to support the view f  take.

M ..N . B ,  A ppeal allow ed ;  case remanded.

(1) (1879) I. h. R, 2 All. 241 ; L. R. Q I. A. 126,
<2) (1896) I. L. R. 18 All. 206.
(3) (1890) I. L. R. 12 All. 129.
(4) (1892) I. L. R. 19 Oulc. 780.
(5) (1892) I. L. B. 20 Oalc. 41.
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