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APPELLATE CIVIL,

Bejore Sir Francis W, Maclean, K.C.LE., Chicf Justice, ond Ar,
Justice Bancrjed.
JANAKDHARY SUKUL (Prawrirr) oo JANEI KOER 8D oTHERS 1900
! (DErENpANTS).” Aug. 23.
Gl Lrocedure Code (det XIV of 1882), ss. 410, 413—det VI of 1850

58, 308, 810—8uil by puuper—Application for permission o sue in formdé

pauperis—Limitalion—Linitation Act (XV of 1877), s, 4,~—Esplanation

—Dale of institution of suib—DPaymcit of Court fecs.

An application for leave to sue as u pauper being made, the dofendant
put in a pelition of objoction opposing it, and thersupon the applicant pul
in "the proper Court foo and asked the Court to treat his application as a
plaint.

Held, that the application shonld bo deomed for the - purposs of
limitation fo be a plaint progented on tho date on which it was filed,
Shinner v, Orde (1) followed ; Abbasi Begam v. Nanki Begam (2) dissented
from.

Top plaintiff sued to recover possession of cortain properties
on the allegation that he was dispossessed therefrom on the 24th
March 1874, He alleged that he had been a -minor at the time
of the dispossession, and that he had attained his majority on the
215t Docember 1891, Thé plaintiff presented his application for
leavo to sue as a paupet on the 8th December 1894, The dofen-
dants opposed the application and it was withdrawn on the 2ad
March 1893, when the plaintiff paid the Court fees and asked
that his application might be treated as a plaint.

. The Bubordinate J udge who tried the case held that the plain-
tiff was not entitled to the benefit of s. 7 of the Limitation Aet,

% Appeal under 8 15 of tho Lotters Patent, No. 48 of 1890, against the
decros of the Hon'ble Mr. Justice Wilking, one-of the Judges of this Court,
dated the 14th of Juno 1899, in Appoal from Appellate Decree No, 1585 of
1897, against the decree of Alfred I'. Steinberg, Baq,, Additional Judge of
Sarun, dated the 16th of July 1897, affirming the decree of Babu Behari
Lal Mullick, Subordinate Judgo of that Disliiat, dated the 7th of May 1896,

(1) (1670) LL R 2 AL 241 L R 6 I, A, 126,
(2) (1896) L L. K. 18 AlL 206, =
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bo sue within 3 years of atluining majorily, and accordingly

Tanapouany Qismissed the suit,

SURUL
2.

Thero was an appeal to the Additional Judge, who dismissed

Jawgr Kow the appeal, but upon a different ground. He held that ihe suil

was barred by limilation, inasmuch as it must bo hold that it was
filed on the 2nd March 1895, i.0., morc than 3 years alter tho

plaintiff bad attained his majority, and not on the 8th December
1894, as contended by the plaintiff appellant,

The plaintiff appealed ‘o the High Comt. The appeal, which
came on for hearing before Mr. Justico Wilkins, was dismissed
on .the 14th June 1899. The material portion of the judgment,
neccessary for the purpose of the present report, was as follows —
“The learned pleader for the appellant contonds npon the wuthorily of
Steinner v, Orde (1) that the plaintiff's suit should be deomed to have been in-
stituted from the date when he filed his pauper application and {hat limils.
tion runs against him only up to that date ; the suit iy therefore within
timo, That case, however, has been explained in the later case of Abduse
Begam v, Nwnhi Begow (2), whercin it i pointed out that Skinner v, Opde
(1) *“was decided on a prior Code of Civil Procedure and that it was decided
apparently to some extont on the belief that there was a practice in the Conrly
in India which had justificd what bad taken placein that case,” After slating
that the case before them had to be dealt with under the present Code of Civil
Procedure and that no practice exists in thoso Provinces by which the Courts
recognize any infringement of the specific provisions of the Court Foes
Act, tho Jearned Judges go on to say (nt p. 209) : “Itis not contewplated
in the Codo of Civil Procedure that a person may present a petition for leavo
to sue as a panper, and, aftor the law of limitation has bocome a Lur to
any-suit, eleet to dispauperise - himsclf and to proceed, as if his petition for
leave to suo a8 a pauper. was a regular plaint in an ordinary suit at the date,
when it was filed. 1t has been decided by this Court that the coffvet of the
Uourt Feos Act s that a plaint if not properly stamped within limitation is
not o good pleint to prevent thio faw of limitation from applying to' the suit
+ » « + When tho stamps in this case were paid iuto Court, any suit by

* Abbas Begami for dower was already time barred”  Althougl the rulings of

thie Court.are not altogether in accord with those of the Allahabad Iligh
Court in respect of .the necessity of filing the.proper Court foe stamp within
limilation [See the cases of Moti Saku v, Chhatri Dus (3), Huri Mohun

(1) (1879) 1 L. R, 2 All 241 ; L, B LA, 1%6.
(2) (1896) L. L, R. 18 All. 206 |
(3) (1892) 1. L, B. 19 Cale, 780. -
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Clucherbutti v. Neimuddin Mahomed (1)] yot in the cases decided in this
COmt the plmm had been filed beanng gome, though insufficient, stampg and
Y am not aware of any authority for the proposition that a plaint which re-
quires to be staped can be held to be properly filed when uo stamp what-
ever i8 affixed to it. Under the Court Fees Act every plaint must bear a stamp
of gome value ; there may be & bona fide miscalculation and that may be cor.
rected under the Procedure Code; but there can be no excuse for filing a
plaint without any stamp at all,

In othor respects the remarks of the learned Judges in Abbasi Begam v,
Nanhi Begam (2) would apply to the caso now before mo,

It is also to boe romarked that in Skinner v. Orde (8), the suit mstxtuted
by the plaintiif was held to have been filed not upon the date when the pauper
application had been filed, vés., 20th Febrnary 1873, but on the date upon
which tho case had bean ““brought on the filo and numbered,” viz, 19th July
1878, and this after the application for leave to sue as a pauper had beey
granted by the Court of the Deputy Commissioner of Delhi, before whom
that question first came for disposal, and, ay their Lordships of the Privy
Conneil luy down, “this is the plaint that s allowed to go on” (Jbid, p. 250)
That cage is, thereforo, clearly distinguishablo from the case now under
congideration. 1 may add that the explanation to s. 4 of the Liwmitation Act
XV of 1877, which provides that “a suit is instituted, in ordinary cases, *
% in the case of a pauper, when hLis application for leave tosue asa
panper is filed,” scems to me to apply only to cases in which the application
has been gronted nnd the case of Chunder Mohun Roy v. Bhubon Mohin}
J)almc& (4) supports this view.

If the application of the plaintift had been rejected, manifestly bLis suit

would have been timo-burred, for there would have been no longer any
application in existence which could by the afixing of Court fee stawmps be
troated a8 a plaint. The statement made by the plaintiff on the 2nd March
1895 that he did not wish to press his application and desived to put in the
Comi: foo atamps, in order that it might be treutod as & plaint, was practically
a gtatewent withdrawing the pauper application, which consequently ceased
to be i in exigtence then and there. Tho remarks of their Lordships of the
Privy Council in Skinner v. Orde (3) atp. 250, would, as already poirited
ont, not be applicable to & case like the present one, for the eircumstances of
the two cases materinlly differ. I om, therefore, of opfnion that the finding
of the Lower Appellate Court was corroct and I dismiss this appeal with
Costs.

(1) (1892) 1. L. R. 20 Cale, 41,
(2) (1896) L L. R.18 AIL 206,
(3) (1879) L. L. R. 2 All 241; L. R, 6 L. A. 126
(4) (1877) 1. L B. 2 Culc, 389,
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From this decision the plaintiff appealed wnder s L5 of

Jaxaxonapy the Letters Patent,

SurvL

P,
Janxi Koer,

Babu Dwarka Nath Mitter, for the appellant.

Baba Lalmokan Ganguli, on behalf of Babu Karuna Sindby
Mulkherjee, for the respondents.

1900, Aua. 23. Macueax, C. J.~—To my mind this case is covm‘n
ed by the decision of the Judicial (‘ommxttee of the Privy Council i in

the casc of Skinner v. Orde (1), I dissent from the view taken hy

the Allahabad High Court in .the caso of Abbasi Begam v. Nanhi
Pegam (2) and 1 do not think that the grounds npon which that
Cort distinguished the case before it from the case of Skinner v,
Ovde (1) are well founded. Itis true that Skinner v. Urde (1)

was decided under a Pxocedme Code other than the present,

viz., under Act VIIL of 1859, but the language of 3. 810 of that
Uode is, in substance, the same as s, 413 of tho present Code,
oxeept  that the words “ unless precluded by the rules for
the limitation of suits” are excluded from 5. 413 of the pre-
sent Code. The exolusion of thoso words in the present Code
does not appear to me to strengthon the argument upon
which the Allahabad decision proceeded, Then, as regards the
snggestion that the Privy Council decision rested to some vxtent,
upon some supposed practice iu the Courts of Indin, all that the
Judicial Committee said was, ¢ although the anulogy is not parfeqt,‘
what has happened is not at all unlike that which sa commonly
happens in practice in the Indian Courts, that a wrong stamp i
pub upon the plaint originally and the proper stamp i3 aiterwm ds

aftixed.” I do nob think that it ean be fairly inferred imm tha
language that the decision was based upon some ﬁmpyosmd
practice in the Indian Courts. On the contrary ample, and if I
may say so respectfully, very forcible reasons for their decision
are cleatly stated in the judgment of the Judicial Committee,

(1) (1879) L Lu R. 2 Al 241; L, R. ¢ L A. 126,
(2) (1896) L L. I, 18 All,, 206,
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. In the view I take, it is unnecessary to deal with the other  1900.

cases which have been cited, JANAKDHARY

The appeal must be allowed, and the case must go back to the Suifm‘
Lower Appellate Court to try the other issues and questions in the Jankr KoEr.
case. The appellant must have the costs of this appeal and the -

costs of the appeal before Mr, Justice Wilkins, and of the appeal
before the District Judge.

BANERIEE, J.—I am of the same opinion. The question raised
in this case is, whether the suit should be regarded as instituted on
the day upon which the application for leave to sue in formd pau-
peris’ was filed, or whether it should be treated as having been
instituted on the day on which the Court feo was paid. ~Upon that
question the case of Skinner v. Owde (1) is clear authority 'in
favour of the view that the suit should be treated as having been
instituted on the day on which the application for leave to sue in
formd pauperis was made. Mr. Justice Wilkins in taking the
other view, namely, that the suit should be regarded as institated
on the day the Court fee was paid, has followed the -decision of the
Allahabad High Court in the case of Abbusi - Begam v. Nunhi Be-
gam (2), which distinguishes the case decided by the Privy Counil
from a case like the one before us, on the ground that the case
bofore the Privy Council was decided with reforence to the former
Procedure Code, and to what was supposed to be the practice in
India relating to the payment of Court fees; but, as has been point-
ed out in the jndgment of the: learned Ohiéf Justice, these two
pomts of distinction are not reany matetial points of distinetion
atall. It is quite true that under the former Code of Civil Proce-
dure Act VIII of 1859 as well as the present, where an application
for leave to sue as a pauper is rejected, and the applicant institutes
a suit in the ordinary manner, the rules of limitation apply to his
case, and his suit should beregarded as instituted on the the day on

which he prosents his fresh plaint. That, however, was not the
" oade here ; what happeued here was that, after' the application for
Jeave to sue as o pauper was made, and the defendants had put in
their petition of objection opposing the application, the applicant for
leave to sue as a pauper offered to put in the proper Court fee, and

(1) (1879) I L. R. 2 AIL 241 ; L. R. ¢7. 4, 126,
(2) (1896) L L. K., 18 All., 206,
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asked the Court to treat Ahis application as & plaint. = That was done,

Jansxonany and that is exactly whathappened in the case of Skinner v, Orde

SoxoL
Ty

JAnEr Korg,

1).

8. 4 of the Limitation Act, when it says, in the Explanation,
that a suit in the case of an application for leave to sue.as a
pauper is to be treated as instituted when the application for leave
to sue is filed, must no donbt be taken to have reference to & casos
in which-such application is granted ; and it is not intended to
apply to a case in which the application to sue as a pauper is
rejected. In the present case the application for leave to sue as a
pauper was neither granted nor rejected, for this simple roason,
that the case had not arrived at the stageat which the Court bad
to determine the question of granting or rejecting the application,
because the applieant offered to pay the Court fec whilst the
application was pending. The view tuken by the Allahabad
High Court is this, that, unless the application for leave to
sue as a pauper iz granted, the institution of the suit cannof
be sald to date from the day of the filing of that application,
and that in o case like tho present, the suit must be treated
as being instituted on the day on which the Court fee is paid.

‘But this is not what their Lordships of the Privy Council say

with reference to such a case. In Skinner v. Orde (14), after
referring to ss. 308 and 310 of the former Code of Civil I'rg.

_cedurs, under which that case was decided, and which correspond

to ss. 410 and 413 of the present Code, their Lordships say
“ But this case is ome which the statute has not in terms
provided for. The .intention of the statute evidently was that,
unless the petition was rejected, as it conlained all the matoriuls
of the plaint, it should operate as a plaint without the
necessity of filling & new one, Then what are the facts in

this case? The petition is filed and proccedings are taken fo

enquire into the pauperism, which are delnyed by various
orders of the Court, after the plaintiff had been already
bandied about from ome Court to another, until a very con.

~giderable period of time has elapsed.  Then pending that

enquiry the plaintiff by paying the amount of stamp fues

(1) (1879) 1. L. B, 2 Al 241 ; L. R. 6 L, A, 126.
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into Court admits that he is no longer desirous to sue as a 1300
pauper, and gives up ‘so much. of the prayer of his petition yuyaxpmany
as asks to be allowed so to sue, but no more. The defend- ~SUEUL
ant, so far from being a -sufferer by that change, is benefited, Jarx Roun.
a8 both parties will go on with the litigation on equal terms.

Is there, then, anything in the Act which requires that in
such a state of things the petition of plaint shall be rejected
altogether, and the plaintiff be compelled to commence de

novo ? Their Lordships do not see their way to the middle

course followed by the Court in holding that the petition was

converted into a plaint from the date of the payment of fees. To

be logical, the Court should have 'rejected it altogether. The

petition of plaint was placed upon the file zm.d numbered on

the 19th July 1873, and this is the plamt that is allowed to go

on.”’

These are remarks that fully apply to the faots of this case,
and, it must be held in this case, as was held by their Lordships
in Skinner v. Orde (L), that the suit must be taken to have been
instituted on the day when the wpplmtlon for leave to sue as d
pauper was filed,

With reference to the case of Abbast Begam v. Nanki Begam
(2) I will add that oneof tho cases on which that case is based,
namely, Balkaran Rei v. Gobind Nath Tewor: (3) has been
dissented from by this Court in two cases, Moti Salw v. Chhatvi
Das (4) and Furi Mohun Chuckerbutti v. Naimuddin Mohamed
(), which go to support the view [ take,

M No Ba Appedl allowed ; case remanded,

(1) (1879) L. R.2 ALL 241 ; L R. 6 1.4, 126,
(%) (1896) L. L. R. 18 All. 20,
(3) (1890) I, L. R. 12 All, 129,
(4) (1892) L. L. R. 19 Gulc. 780.
(5) (1892) L. L. B. 20 Cale. 41,
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