VoL, XXVIIL) CALCUTTA BERIES,

APPELLATE CIVIL,

Before Sir Francis W. Maclean, K. C. I, E. , Chief Justwe,
and Mr. Justice Banerjee,

A. B. MILLER, OrrioaL ASSIGNEE OF BENGAL AND ASSIGNEER To THE
Esrarr or Anpica CaArAN DuTt, INSOLVENT (JUDGMENT-DERTOR)
», LURHIMANI DEBI (Docnee-noLoes),™ ‘

Insulveney Act (11 and 12 Vie. ¢ 21)—Decree, atiachment in execulion of
—Vesting order—Qfficial Assignee—Priovily of claim~—Civil Procedure
Code (det XIV of 1882), s. 244—Whather Official dssigneg is the
representative of the judgment-debior,

t

A vesting order made under the Insolvency Act (11 and 12 Vie,
c. 21) hasnot the effect of giving tho Official Assignee priority over the
claim of 1 judgment-creditor in respect of property attached, at his instance,
provious to the passing of such order, - . )

Anund Chunder Pal v, Punchoo Lall Soobalak (1) followed.
Semble: The Official Assignee ia the representative of an insolvent
judgment-debtor within the meaning of 5. 244 of the Civil Procedure Code,
Tris appeal arose oub of an application for execution of a
mortgage-decree. A decree wag made on the 7th July 1885 under
a mortgage bond in favour of one Nobin Kristo Roy Chowdhry
and on the 11th June 1895, Lakshimoni Debi, as administratrix
to the estate of Nobin Kristo, attached certain immoveable pro.
perties of the judgment-débtors. In 1898 one of the judgiiont
debtors Ambika Churn Dubt was deolared an insolvent; and on the
6th May 1898 a vesting order was made, Subsequently an order
for sale of the properties attached was made. On the 3rd Octo-
ber 1898 the Official Assigneo made an application . to the Tirst
Subordinate Judge of 24-Pergannahs and objeoted to the sale ofthe
properties on the ground that, inasmuch ag a share of the said pro-
perties had vested in him, the szle conld not take place, . The
learned Subordinate Judge overruled the objection and allowed
execution to proceed, Against this decision the Offieinl Assignee
appeoled to the High Court.
* Appesl from Order No, 102 of 1899, against the order of Babu Karuna

Dags Bose, Subordinate Judge of 24-Pergunnabs, dated the 18th of Pebrnary
1894,

(1) (1876) 14 W. B, (¥, B.) 33,
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1901, Marcr 21, Babu Saroda Churn Mitler (with him Babn
Bosdya Nath Dutt and Babu Nedini Natk Sen) for the appellant,
Babu Karuna Sindhu Mookerjce for the respondent,

1901, Marcu 28. Macreaw, €, J—Two points arise upon
this appeal. The facts stated shortly, are these : In 1885 the
decree-holder, in a suit to enforce Lis mortgage, attached cortain
immoveable property. In 1898, one of the judgment-debtors was
declared an insolvent. On the 6th of May 1898 & vesting order
was duly made in the insolvency proceedings. Subsequently an
order for sale of the property attached was made, and on the 8rd
of October, 1898, the Official Assignee intervencd, and on the
18th of February 1899, the First Subordinate Judge of 24w
Pergunnahs passed the order, which is tho subject of the presont
appeal. By that order he held that the decrec-holder Liad priority
in vespect of the altached property over the Official Assignee.
The latter has appealed. A preliminary objection is taken that no
appenl lies in this case, on the ground that the appollant, the Offi
cial Assignee, is not the  representative ” of the judgment-dobtor
within the meaning of elanse (¢) of s. 244 of the Code of Civil
Procedure.  The point is not free from difficulty, There are
authorities in tho Allababad and Bombay High Courts 3 the first
is the case of Kashi Prasad v, Miller (1) and the second, where,
however, the point is only incidentally touched upon, iy the ease
of Sardurmal Jagonath v. Avancayal Sabhapathy Moodlivr (2),
which are against tho view of the Official Assignee bLeing the
“ yepresentative ” within the meaning of the section, If these
authorities Le well founded, no appesl les to this Court,

.1t is not necessary for the purposes of to-day to decide the
point, but the inclination of wy opinion is against the above view.
It secms to be u somewhat narrow construction to place on the
term “ vepresentative,” looking at the position in which the
Assignee stands to the insolvent, The Official Assignee no doubt
‘represents in one semse, the interests of the judgmoent-debtor’s
ereditors generally, but can it he justly snid that he does not alse
represent the interests of the jndment-debtor himselt ¥ For
instance to’the extent of any sarplus remainiug after paying the

(1) (1885) T, L. R. 7 AlL 752.
(2) (1896) 1. T. K. 21 Bow. 205 (219),
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ereditors, the Officinl Assignoo represents the debtor in respect of
that surplus.

Upon the merils it looks, at first sight, as if there were a
conflict hetween two Full Bench decisions, wic., the one dnund
Chunder Pal v. Punchoo Lall Soobalak (1), in which it was dis-
tinctly held that the Ofticial Assignec can only take the intercst,
which the judgment-debtor had, which in this case would be an
interest subjoct to the rights of the attaching creditor, and the other
Shib Kristo Shaha Chowdhry v. A, B, Miller (2). But thore is
this distinction bebween the last mentioned case and the present
one 3 in the former the attachment was before judgment 5 here it
is after decrce. But apart from this distinction, which, perbaps,
in principle is not very material, my view is that the law, as pro-
pounded in the carlier case, ought to be followed ou the short
ground that the Ofticial Assignoo stands in the shoes of the insol-
vent, and that he takes the properly subject to any equities,
which are good as against the latter, In other words the Official
Assignes cannot be in a better position than the insolvent.

Tho appeal, thovefore, fails and must be dismissed with costs:
“ The record may be sent down as carly as possible,

Baverige, J.~I1 am of the samoe opinion. There are two

questions arising for determination in this case : First, whethet the

Official Assignee is the representative of the insolvent judgment-
dobtor within the meaning of s. 244 of the Code of Civil Proce-
dure, and tho point determined in this ease is, consequently, one
under clause (c) of that scotion, fo as to make the order of the
Court below appealable ; and, second, whether a vesting order made
under the Insolvency Act 11 and 12 Vie,e. 21, has the effect of
- giving tho Ofiicial Assigneo priority over the claim of a judgment-
-creditor in respect of property attached at his instance previous
to the passing of such order, |

Upon the first question I may say that the matter is ot
free from doubt and dlﬁmulty. The question whether the point in
this case comes under clanse (¢) of 5. 244 of the Code of Civil
Procedure has to be determined with reference to the nature

(1) (1876) 14 W, R. (I, B.) 83,
2) (1883) I L. R. 10 Cale. 160,
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of the objection raised by the Ofticial Assigneo. Ilis objoe-
tion here was that the properly in dispute, though belonging
to the judgment-debtor, was not liable to be sold in execution of
the decree obtained by the rcspondents against him, by reason of
the order passed in the insolvency procecdings. So lur as thal
objection goes the Official Assignee represents not so much the
judgment-debtor as the creditors taken as a body, But though
that is so, it must be borne in mind that, it the Official Assignec
succeeds in defeating the present application for exccubion of
the dee'ce, the property released from attachment will go to
augment thc assets of the insolvent for distribation among his
creditors, and may help to secure the final discharge of the
insolvent under s 59 of the Act.

And I may add thal the Official Assignee so far reprosents the
judgment-debtor that all the property that the judgment-debtor
may have, is vested in him, He may also, under s 20 of the
Statute, institute and defend actions and suits on behalf of the in-
solvent.. On the whole, therefore, I agree with the learned Chigf
Justice in holding that the Ofticial Assignee is a ropresentalive of
the insolvent judgment-debtor within the meaning of s, 244 of
the Code, and that the ovder appealed against is, thewime appeal-
able, ,

On the second point raised in this case, I need only say that
it is governed by the decision of the Full Bench in the case of
Arund Chander Pl v. Punchoo Lull (1) and that the case of
Sib Kristo Shala Chowdhry v. A. B. Miller (2) is distingnishe
able from the present, as the attachment in that case was one
before judgment and.nol in exceution of a doores, as it was in
this case,

5 O G,  dpped dismissed,

(1) (1870) 14 W, R, (1. B, 33,
(2) (1883) L L, R. 10 Cale. 150,




