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but having regard to what fell from Counsel ai their Lordships’
Pnu' w1thout disturbing any divections given in India as to costs.
Appeal allowed.
Solicitors for the appollants : Messvs, Freshfield §+ Co.
Solicitors for the respondent : Messrs. €. L. Wilson § Co.
0. B.

CRIMINAL REVISION,

Bofore Mr. Justice Prinsep and My, Justice Handley.
RAMAN SINGIL anp oriers (Prrrrionens) v QUEEN-EMPRESS
(Orrosite PARTY).S

Special constalles—RBufusal by persons appoinled, to wecompany  policc-officer to
obluin wuthority of appointment and arins, whether vefusal to serve as such
A rreste drrest on refusal, legality of—Public servant—Qbstructing him
Jrom discharge of his duty— Rioling—Police Aot (V of 1861), s, 1T und
19—DLenal Code {Let XLV of 1860), ss. 147, 140 wd 863,

N., 8. und G. were appointed special constables under s, 17 of the Police
Act. A DPulice Inspector accompanied by some police went to their village
and informed them tmé they hnd been wo appointed, and requested them
to accotpany him o the police station of B., which they declined to do
The yinspector then had N. arrested, whercupon N, shook himself free und
N, 8. and G, with other persons, who had assembled, abused and  threalened
the pulice and compelled them o withdraw from the village.

N., 8. and @. wore convicted under s, 19 of the Police Act, and they wers
also convioted with other porsons under 8. 358 read with 5. 149 of the Penul
Code.

Held, that the refusal of N, §. and G. to accompany the Inspector
vonstituted no offenceunder s, 19 of the Police Act, as the order was intended
not for any purpose of police duty, but simply that they wmight obtain the
puthority of their appointment and the necessary arms,

Held, further that the refusal of N. to accompany the Inqpectm wag 1ot
an offence, for which IV, counld be arrested, and, as the police when obstructed
were not acting v lawful discharge of their duty, ucue of the persons con-
cerved could be convicted. of an offence under s. 353 of the Uenal Code,
but that they were guilty of rioting under s. 147 of that'Code.

~ 9 Crimigal Revigions Nos, 381 and 382 of 1900, made aguinst the order

passed by G W, Place, Lisq., Sessions Judge of Patna, daled the Bth of May .

1900, afirming the order passed by B L Forrester, Beq., Sub-Divisional
Magistrute of Barh, dated the 26th of March 1906.
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LEmpress v. Dalip (1) approved of.
. Chunder Coomar Sen v. Queen-Empress (2) distinguished.

TrE village of Bahadurpur, an outpost in the Bakhtearpore
jurisdiction with some thirty other villages in the district of
Patna, combined to resist all measures for the prevention or
suppression of the plague, and there was an apprehension that
a riot was likely to take place. Special constables were conse-
quently appointed by the District Magistrate, and three of the
petitioners Nawrangi, Sewbaran and Gangabissen were appointed
special constables for Bahadurpur. To carry out this order Mr,
Baker, Inspector of Police, accompanied by the Sub-Iuspector
and two constables, went to Bahadurpur. On arriving there they
found a large number of people assembled. Mr. Baker informed
the three petitionors, that they had been appointed special con-
stables. Nawrangi, when asked, gave a false name. Mr. Baker
then announced that the three petitioners were to go with himn
to the police-station at Bakhtearpore, which they declined to do.
On this he ordered a constable to arrest Nawrangi, and on making
the arrest the villagers, who were assembled and amongst whom
were the other petitioners, abused and threatened the police.
Nawrangi shook himself free of the constable and two others ran
up and seized the constable’s carbine. Mr. Baker seeing that
a sorious disturbance was imminent told the constable to stop,
and the police hastily withdrew from the village.

On the 26th of March, 1900, the Sub-Divisional Magistrate
of Barh convicted all the petitioners under s. 353 read with
s, 149 of the Penal Code, and sentenced them to six months’
rigorous imprisonment, and Nawrangi, Sewbaran and Gangabissen
under s. 19 of the Police Act, and fined them Rs, 50 each.

The petitioners appealed to the Sessions Judge of Patuna, who,
on the 5th of May 1900, dismissed their appeal,

Mr. Abdur Rakim (with him Mr, C. Gregory, Babu Atulya
Charan Bose, and Babu Makabir Sahaya), for the petitioners..

The Deputy Legal Remembrancer (Mr. Gordon Leith), for the
Crown,

(1) (1896) 1. L. R, 18 All,, 246.
(2) (1899) 3 C. W. N., 605.
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The judgment of the Cowrt (Prmivsmr and Haxpimy, JJ.)
was as follows :—

These are two rules relating to the same trial and it will bo
moro convenient that they should be disposed of simultaneously.

It appoars that, in eonsoquenco of some combination amongst
about 30 villages in the District of Patna to resist all measures
for the provention or suppression of the plague and an appre-
hension that o riot was likely to take placo, the District Magis-
trate appointed o considerable number of the principal inhabi-
tants of the villages to sorve us spocinl constablos, To carry out
this order, Mr. Baker, Inspector of I’olice, accompanied by the
Sub-Inspector and two constables, went to the village of the
putitioners for tho purpose of informing the 3 potitioners, Nawrangi
Sowbaran and Gangabissen Singh, that they had been appointed
special constables under s, 17 of the Police Act of 1861. On
arriving at this village, the Police Officers found a large number
of people assembled. Dr. Daker, the Inspector of Police,
gave notice that Nawrangi, Sewbaran and Gangabissen had been
appointed special constables. Two of theso men were known to
{ho Sub-Inspector, and it is said thab they were pointed ont to the
Inspector, but there is reason to beliove that tho Inspector did not
understand this, It is in evidence that Nawrangi, when asked his
nane, gave a false name. Mr., Bakor then announced that these
men were to go with him to the police station at Bakhtearpore,
which thoy refused to do. On this, he ordered a police constable to
arrest Nawrangi and, on making the arrest, Nawrangi shook him-
self froo and the villagers, who were assembled and amongst whom
wore the other petitioners before us; tumultuously threatened and
usod eriminal force to the Police Officers, so as to cause them to
leave the place. TFor these acts the petitioners have all been
convioted under s, 853, read with 8. 149 of the Indian Penal Code,
that is, of being members of an unlawful assembly in prosecution of
the common object of which some member assaulted, or used
eriminal foree to a Police Offiger, a public servant, in execation of

his duty as such public servant, with intent to prevent or deter

such - porson from discharging his duty as a public servant.
Nawrangi, Sewbaran and Gangabissen have also been convicted
ander s 19 of the Police Act of 1861 in that, being
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appointed apecial police ofticers, they, without sufficient oxeuse,
refused to serve as such or fo oboy the lawfal order of the
Inspector. The petitioners have all been sentenced to 6 months’
rigorousimprisonment {ov the first offence and tho throe petitioners

just named have also been senfonced fo o fine undar the Polics Act.

Now thore ean be no doubt that Mr. Baker, Inspector of Pulice,
had no authority to arrest Nawrangi Singh, and thevefore, as the
police when ohstructed wore not acting in lawlul discharge of
their duty, the petitioners ean, none of them, bo properly convicted
of an offence under . 353 of the Indian Penal Coda,  The refusal
of Nawrangi to accompany the Police [nspector to Bakhtearpore
was not an offence, for which the arrest could have been made,
Nor do we think that any refusal of Nawrangi, Sewharan snd
Gingabissen to accompany the Police Tnspector to Dakhtearpore
constituted an offence under s.19 of the Police Act, for which
they could be punished. It appears that the ovder was intended
not for any purpose of police duty, bul simply that thay might
obtain the authority of their appointment and the nocessary arms,
It seems to us that to require any one, who has heen appointed o
spocial constable, to leave his own occupation and o procecd to
some distance for such a purpose is nota reasonable order, or one
which can be properly called an order comnseted with the pur.
poses of hisduty. Nor do we regard the conduct of these men as
a refusal to serve, We think rather that it was simply @ refusal
to go to Dakhtearpore, and that there was an oppesition fv the
arrest of Nawrangi, in consequence of such refusal,  Under such
circumstances we think that the convietion and sentence under
3. 19 of the Police Act is bad. It ix accordingly sob uside.

It remains, however, to consider the other part of the easo
against the petitioners, 1y reason of the terms of their con-
vietion, we understand that they ave all {vund to have hewn
members of an unlawful assembly, by which the riot way com-
mitted. The question then arises, whether the faots found con-
stitnte the offence of rioting. Mr. Leith, who appears against
the Rule, has brought to our notice the case of Quoen-IKnpress v.
Dialip (3), and we think that the facts of that case are, in nearly
overy respeot, similar to those of the present « case and we conour

(3 (1896) L L. B, 18 AlL, 246,
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generally with the rule laid down in that case, Mr., Abdur
Rahim who appears on the other side cites as authority to the
contrary the cases of Clunder Coomar Sen v. Queen-Empress (4)
and Mangobind HMuchi v. Empress (5). The last case elearly has
no application. In reference to the case of Chunder Coomar Sen,
we would observe that it was there held, as in the case in the
Allahabad Court, that the aceused could not be properly eonvieted
under s. 353, when the resistance was to the action of an officer
of the Civil Court, who was not acting under any legal authority.
One of the accused in that case was, however, convicted of
rioting, but his acquittal was on other grounds. The question was
not considered in that case, whether any of these. persons could
properly be couvicted of any other offence. That case is, there-
fore, not opposed to the case in the Allahabad Court,

On the facts found, therefore, we are of opinion that the peti-
tioners should all be convieted of rioting under s, 147 of the Indian
Penal Code. Their common objest was to commit an offence, that
offence being to assanlt or use criminal force to the DPolice
Officers, and there was no real justification for such proceeding.
Tt was a very dangerous assembly consisting of a “very large
number of persons, whose object, as was shown by their acts, was
clearly to resist any action whatsoever on the part of the pelice,
and it was entirely owing to the forbearance of the police and
their withdrawal, that no serious consequences took place.

We think, howaver, that the sentencos of six months’ rigorous
imprisonment passed are loo severe, having regard to the eause
of the commission of this otfence. Although the accused were,
in our opinion, not justified in what they did, we also think that
the action of the police was injudicious and withont legal
‘authority, and that there was some provocation for the resistance
to the arrest of Nawrangi Bingh. Under such cireumstances, we
think that the sentence should be reduced to a sentence of
rigorous imprisonment for two months in respect of each of the
petitioners. The fines, if paid by Nawrangi Lall, Sewbaran and
Grungabissen, must be refunded.

De 8.

(4) (1899) 3 C. W. N, 605, (5) (1899) 3 C. W. N, 627,
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