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therenpoii,”  that is, upon the recorded evidence, '* instead o f d irect
in g  a fresh enquiry, order him  to be com m itted for trial upon the 
m atter, o f  which he has been iu tlie  opiiiioii o f  the D istrict 
M agistrate im properly d ischarged .”  l o  other words the District 
M agistrate m ay either direct a fresh enquiry by  the in ferior (jourt, 
w hich has im properly  discharged the accused, or he m ay, in  hig 
discretion, order the com m itm ent o f  the accused for trial before 
the Ooiivt o f  Session. This nieaniQg is mndo clear b y  the p ro 
viso which follow s t~~

“  P rovided that the accused has had an opportunity o f  show
in g  cause to such M agistrate, why the com m itm ent should not he 
made ’ ’ ; not to be made by  anybody else, but b y  the M agis
trate himself. The second prov iso d e c l a r e s “  I f  such Judge or 
M agistrate thinljs that the evidence shows that some other 
offence has been com m itted by  the accused, such Ju d ge  or 
M agistrate m ay direct the in ferior Court to enquire into such 
ofFence.”  Proviso (a ) taken in  com ioction  with proviso (h) 
cannot leave any reasonable doubt that the com m itm ent there 
intended is a coramitment upon the record by  the fSessions Judge 
or the D istrict M agistrate, who, upon a perusal o f  the evidence, is 
o f  opinion that the accused has been im properly  discharged. This 
v iew  is in accord  with that expressed in the case o f  Queen- 
Empress v . Krishna B h a t (2 )  and no authority to the contrary 
has been laid before us. W o, therefore, overrule the objection .
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CRIMINAL EE?ISION.

Before Mr. Justice, Ameer All and Ur, ^usim Pratt.

DEBi 81NGH (P e t it io n e r )  v. QUEEN-EMPRESS (O pposite P a rty ).®  
'Wmrant—Arrest--AaGuml, wrong clesoription of-~Ontis ojin'oof—-Resistance 

to hiofu l apprekm shn—Ci'inmalforce to deter puhlic sermnt fram  ' 
charge o f  duly—Code of Grimhial Promlum (Act V o f  189S), s. 15— 
Peml Code (Act XL V of ISGO), S8.225, B and 363.
Criminal Rftvision No. 998 of 1900, made against the onler passed by

B. II. Aadei’BOiii Esq., SoHsiona Jmlge of Saran, dated the 7th of Decomber 
,1900, afficmiag the order of J .  G. Twidellj Joint Magistmto of Oliapro, 
dated the 26tli of October 1900,
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1 9 0 1  A  w a r r a n t  o f  arroat w li i c l i  coritaiiiH a  w r o n g  (loHcn’ i i t i o n  o f  I h o  acctsim d

----------------  is not a valid wun'ant, and tt coiivictiou inidor hh. 225B nnd of tlio Pmml
O odo o f  such accuHod perHOii, w lio roaiatuil or iwimI (iviitunal foruu u|»oii 

v» liis being  arrested laulor auch wiirruat, ia 
Q uesn- J[j fo a (ioiiviution for an illumi,! diHotnnlkiUfX) oC a. wurniKLT(’'k| nppaq *

tiio onus ia on the proaecution to sliow that thi; acmi.sod ih th« [ionuni, û jsuuMt 
whom the warraut has iasuod. It b  not for thu accumuil In :ihow thui !ii> »h 
not tbo person against whom iho warrant wan ifiHUod.

T h e  accused owed rea l to tiso (.lollcctor o f  Oiiii|ira fot- a 
ferry. A  m rr a a t  was made out aguinsfc D e b i tii«  mii o f
Giinraj S iog b , and handed to one Rum  A uior to axeimto, H o 
proceeded with two peons to the v illago  o f  iho iuh-whihI D ^bi
Singh, the accused was shown tlio warruni, and was a m iiie d
by the two peons luider R am  A iitor’ s orders. U pon arront- 
ed he cried out for help and was i'orcihly rcKseutHi Irons thu 
custody o f the peons.

The accused was tried before tho J o in t Blagistralf* o f  Ohaprii, 
and in tho oonrse o f  his trial it appeared upou hisj esaiiiiiiuiiM i 
that his father’s name was B an g  Lall Biiigh, aiu! not fliiiji'iij 
Singh, H e was, however, convicted under sa. and ,'}.>,•{ o f
the Penal Code. He appealed to thtj Burf.sions J  iid^y o f  ^Sarmi, 
who, on the ith  Doceinber 1900, dismi«sed hiK apptntl.

M r. Hill (with him Babu, Dim'kanath Mitter% for tho peti
tioner.

The Deimtij Legal Eemembrancer (M r, LeiAh) fur th(* I ’ ruwii.

The judgm ent o f  the Oourfc ( / I mker A m  and P e a t t , JJ*) 
was us follow s :—i

W e issued this Rule upon tho Distriut Magistruttj ta show  
cause, why tho conviction o f, and soiitenco pusiiod tipon, the 
petitionet by tho Joint Mugistrate o f  (lhu|H’a should nyt ho set 
aside, on  the grounds stated ia  tho petition* Qm  of’ ttesii 
grounds is that the warrant o f  arrest, w hich  th« patitioiwr is  
alleged to have disobeyed, was not a valid 'warmiit ia  law, aad , 
therefore, the conviction under section 225 B, and SaS was Illegal* 
It  appears that the warrant was made out against D ob ! S ia g h , 
sou o f  Gunraj Singh, but in the courso o f  tho trialj upon the ex.- 
amination o f  tho aceiisod, it was found^ that his futhorcs name was 
different. In  order to have a oonvietion for W ^gal cliuoW lejB ee
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o f  tlie warrant it was for tlio prosecution to show tliafc the accused 1901 
was the person, against w liom  the warrant had israed, or in other 
words, that he was the son o f  Gnnraj S ingh  and not o f  R ang Lall Singh

S in gh , as he alleged. I t  was not for the accused to show that he Qdeen- 

was not the person against whom  the warrant was issued. The 
onus lay on the prosecution to prove the affirmative, not on the 
accused to prove tho negative. U pon  the whole, therefore, we 
are o f  opinion  that the conviction cannot be sustained and we 
accord in gly  set it aside, and direct that the petitioner be dis
charged  from  bail.

1). S. Ride made alsolute.
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THE EAST INDIAN RAILWAY COMPANiT (D e fe n d a n ts )  v. KALIDAS ^

M U K B E JI (Pla in tiff ) .  Fe&! 2o!  21.

^On appeal from  the H igh  Court at F ort W illiam  la  B engal.] "
Railway Companff—Paswigm—ResponaiUUhj of a Railway Companŷ  in 

the etm of paHmifierd—lnjiiuj to the latter hj Ihe illegal aclofa fellow 
iwnmujer—lniian l̂ a'ihmys' Act {IX  of 1890), s. 59.--]Sle(jllgmee.

Tho legal obligation upoo a Bailway Oompauy to exoruiso due care and 
skill in om png  pasttongers dooe not extend so far that tho Oouapany can ba 
hold roapoaaiblQ imdcA- all ck’cuawtauces, for not caviying thera Bsvfoly.
Nogligenco alleged agaiuat tliom must bo proved affiniintivety, where denied.
It was not the duty of the railway servants to search e?ory parcel that passed 
llio ticket barrier, carried by a paagenger.

Words in tbo judgment of the Chief Justice, Q. B., in Collett v. The 
London and North-Wcslern Railway Company (1), as to the duty to “ carry 
safely,” explained.

As no act, or omiasion, of neglect had been proved against tho Company 
or their scM'vants, the decrees below were recommended for reversal, and 
the enit for dismissal.

A ppb a l  from  a decree (17th F ebru ary  1899) o f  the A ppellate 
H ig h  Court (2 ) affirm ing a decree (8th  June 1898) o f  a Judge o f
the H igh  (io iirt in the O rdinary O riginal C ivil Jurisdiciion .
« Pm ent; The Lokd GiiAKcsLiiOB, and L ords M acnagbtbn,^ R obebtson ,’

aud Lindley.

(1) 11851) 1C Q. B . , m

(2) (1899) I. L, R,,26 Calc., 4G5.
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