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to me lo  be an anom aly, if, such being the avow ed inteutioa o f  1901
the Tenancy A ct, the offect o f  one o f  its clauses were to be to Xmrita t i l  
rem ove tho restrictions im posed by  the form er law on the •Bose
preferm ent o f  claims in execution o f  decrees for  rent and so to 
place obstructions in tho way of, instead o f  affording facilities 
for, the collection  o f  arrears o f  rent by  landlords.

1 would finally advert to Iho provislona o f  s. 174 o f  the 
B engal Tenancy A c t ,c l .  o o f  which provides that s, 8 L 3 o f  tho 
(Jode o f  Oivil P rocedu re  sliall not apply to any sales under ihiM 
obapiei’, that is, O hspter X I V .  N ow  s, o f  the Oode o f  C ivil 
P rocedure gives a purchaser tho right to app ly  to a Court to set 
aside a Biilo on the ground that tho pergoD, against whom  the 
decree was passed had no saleable iafcerost w hatever in the p ro
perty sold, The Tenancy A ct, however, provides that tho purchaser 
at a sale in esoautioa o f  a dooroD for arrears o f  rent is not at 
liberty to apply for tho setting  aside o f  a sale on this gronnd.
It  seems very strange that a purciiaser, whoso righ ts m ay be 
allticted (bocausc i f  the judgm enfc-debtor had no saleable interest, 
the purchaser must lose his m oney), should have no right to conic 
in  and ob ject to  the sale on this ground, and yet that a person 
w hose interests are not affected sh ou ld  have the right to com e in 
at a prelim inary stage o f  the execntion  proceed ings, and demand 
that the proceedings l)o stayed, until his claim  has been enquired 
into and determ ined.

B, c , 0. Rule made absolute.
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Bajorc Mr, Justice Banerjee and, Mr. J ubUcb Breit,

J .  LAZAEUS (PLAiNTiE'p) ti. KSISHNA CHUNDIR DB (Defendant) »

LmUal'm Acl ( I V o f  1877), ScJiccluk 11, arts. 60 and 64—Money payahh on Deo. 18. 

demmcl--D§mU as a triiMec—Monc(/ found due on ateoounl slalod.

A auit waa brought by tho plaiatitt' on tho 28th Jimo 1897 to recover a
oortai'n aimi of money from the dofondant, on Ibc allegation that Ihore wss

AppcaHroin Appellntc DeorooNo, 2508o! !898, sgaiaet the t e e e  of 
Bidm Trcguaa rrafiiuma Boau, Subordinate Judge of Dacca, dated Lho 6lh 
if[ Si'pluiui>'jr 1808, vovcr«ing the tiecroo o£ Babu NoWn Chunder Nag,
Maaeif of Dacco, dated lUe 20th of December 1897.
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a regialered agreemeul between the parties, whereby it wus agreed that the 
'  plaintiff was to uae a godown belonging to the defendant for  the puipoBe 

o f  storing jute purchased by him, the defendant being promised a certain 
commission in rettiro. There was also a verbal agreement to the efEect 
that sums o f money would be sent by tlie plaintiff to the defendant, who 
would hold the same in deposit as a trustee ; that on demand the defendant 
would pay to the plaintiff the balance left after making the necessary pay
ment for the purchase o f  jute ; that on the I9th April 1894, the defendant 
submitted an account, which showed that a certain sum o f  money remained 
surplus in his hands ; that the defendant, not having allowed the plaintiff 
to carry on tho business in his godown in 1894, the plaintiff demanded the 
said sum o f money in July 1894, which the defendant did not pay. Tho 
defence inter alia was that tho suit was barred by limitation.

Beld, that the defendant was not on the facts stated in the plaint an 
agent o f the plaintiff, and that Article 60 (schedule I I )  o f the Limitation 
Act might apply to the case,

IsJiur Chunder Bhaduri v. Jihun Kumari Bihi (1) referred to.

T his appeal arose out of an action brought by the plaiutiS 
to recover a certain suiii of money from the defendaat. Tbo 
allegations of the plaintiff were that in the jute season of 1893-94) 
he, for his jute business, hired the defendant’s jute godown at 
Paiua for five years, on the stipulation that on the quantity of 
jute purchased the defendant would get a certain commission ; 
that on the 10th July 1893 the defendant executed a registered 
agreement to that effect, and it  was also verbally stipulated that 
the necessary amount for the purchase of jute would be sent by 
the plaintiff to the defendant, who would hold the same in deposit, 
as a trustee, and that on demand the defendant would pay to 
the plaintiff the balance left, after making the necessary payment 
for the purchase of jute ; that according to the said stipulation 
he, from time to time, paid money to the defendant, who filed an 
account on the 19th A pril 1894, wherein he (the defendant) 
admitted that the sum of Rs, 700 Gas. 15gundas was being held 
in deposit by him ; that the defendant, notwithstanding the 
plaintiff’s endeavour, did not allow the jute business to be carried 
on in his godown in the month of July 1894, and therefore he 
(the plaintiff) was compelled in the said month to transact 
business by storing jute in another godown ; that he in that

^iiu: I n d ia n  l a w  k e Î o k t s . [ v o l , i x v i i i .

(1) (1888) L L. R., 16 Calc., 25.
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luontli (loimiaded Irom ilie dcfciiJant the iiionoy wliich was iu 
dijpodt w iili him and tlio defendaufc not bav iu g  paid it tlie '  
suii wari broiiglil; on tbo 28fcli Jiiiio 1897. The defence mliT alia 
was tbat the suit was barred by  lim itation, and that it was not 
maintainablo in the I'orm it was brought. The Coiu't o f  iirat 
instance having overruled the said objections dccrood tiie idaiiitiii’ s 
suit. On appeal, the learned Subordinate Ju ilge held that A rticle 
61 o f  tho L im itaiioii A ct api)liod io the case, and that, inasmuch 
as tho suit was not brought within three yeiirs from  t!io dato o f  
the submission o f  accounts, it was burred by  lim itaiioii uad dis
missed the plaintiff’s suit.

A gainst this decision tho plaintiff appealed to tho H igh  (jo iiri,

Mr. Gregory (w ith  him  Babii Joyfjopal Ohosliu} for the ap[)oi- 
laut.

Babu Ilorendfa Naraymi MiUer for the rospondcut.

Tho ju d g m o u io f  the H igh  (Jourt (B anbh jee  and B iib it , J J .)  
\Vas at! follow s

In this a|ipcal, which arises out o f  a suit for recovery o f  a 
certain sum o f  moneys tho on ly question that arises for cousider- 
aiion k  whoihev tho C ourt o f  Appeal bolow  k  right in holding 
that upon tho pluintilFs own showiug tlio suit was barred by  
lim iiatioii aa bein g  governed  b y  A r iic lc  64 and not by  A rticle 
60 o f  the 2nd S chodulc o f  the L im itation A ct. W e  are o f  
opiuioa that this qucstioa must be answered in the negative. 
T h e  facts stated in the plaint, which boar upon .the question o f  
lim itation, are those to be found io  the 2nd paragraph o f that 
docum ent, and, as w e nndOTstand the plaint, they are shortly 
liifiiic: Thiit there was a registered agreem ent between the 
plaintiff and the defendant w hereby it was agreed that the 
plaintiff was to use a  godow n belonging to the defendant for the 
purpose o f  storing the ju te  purchased by him, the defeadaot 
being prom ised a certain coraraission in return : and that there 
was m  addition io  this agreem ent in w riting registered, a verbal 
agreem ent to the cfi;eet that sums o f m oney would be sent by tho 
plaintiff to the defendant, who would hold the same in deposit 
as a trustee, and that on  dem and the defendant w ould pay to the 
plaintiff the balance left after making tho nccessary payments
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1900 for the piiroliaso o f  jute, tlioso payments for llio piircbaHo o f
jute being, as t k p la iu t  sliows, ovideiitly inf ended to 1)0 mado 

w- to tlie plaintiff’ s a g e n t ; for it is stated in tlio same paragraph o f
Chcnder tiio plaint, as a reason foi' the verbal agreemeBt, iluii the otticttrs 

in tlio godown appointed on hohalf o f  the plaintill for ilio piircliase 
o f  jute CO aid not be trusted with largo sums o f  mom^y. U pon 
the statements contained in the plaint, it could n o i the» 1)o 
said that the defendant was necessarily an agciit for the plaiiititlj 
and not the holder o f the m oney seat to him  hy tho plaintiil aa 
a deposit, within the moaning o f A rticle 60 o f tho 2nd Schodnh' 
o f the Limitation Act. It  is qnito possible that Ihn poHition 
o f  the defendant was only that o f  an ag:ent. l>ut tho tJouri 
o f  Appeal helow has not found that as a fact npon tho ovidenco, nor 
indeed has it come to any finding o f fa c t ; and all that wo have 
now got to deal with is tho question, whether thofactH stated in i,h(5 
plaint are such, that the dofeudunt must bo taken to have, lioen an 
agent o f the plaintill. U pon the plainiitFs own showing, as the 
Court o f appeal belc?? seems to think, we think tho answer to 
this question must be in the negative. Tho ’view o f tho Low er 
Appellate Court, therefore, that on the plaiutiff’s own showing his 
claim comes, not under Article 60, but under A rticlc 64 o f  tho 2nd 
Schedule o f  the Limitation A ct, cannot in our opinion stand. 
The view wo take is in accordance with that taken by this Gouri 
in the case o f  Ishur Chunder Shaduri v. Xibun Kmmri BiU (2 ), 
That being so, the decree o f  the Lower Appellate (Jotiri dia- 
missing the plaintiff’s claim on tho ground o f  limitation, without: 
going into any o f  the facts necessary to be fmml in order to «lis. 
pose o f  the question o f limitation, must be set aside, and the case 
must be sent back to that Court, in order that it; may deal with Iho 
question o f  limitation and any other qucsiioti arising In tho ease, 
after taking into conslderatioa tho evidence in tho ease.

T ie  costs o f  this appeal will abide the result.

aUowd, caŝ  m m m h i
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(2) (1888) 1. L. B., 16 Calc., 25.


