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lo me to be an anomaly, if, such being the avowed intention of 1901
the Tenancy Act, the cffect of one of its clauses werc to be t0 Aypms Lat
remove tho restrictions imposed by the former law on the  Bosp
preferment of claims in execution of decrecs for rent and so to Nm‘;iu
place obstructions in the way of, instead of affording fucilities ~ UuAND

X ) 4 Muxno.
for, the collection of arrcars of rent by landlords, PADHYA

I would finally advert to the provisionsof s. 174 of the
Bongal Tenancy Act,cl. 3 of which provides that s. 313 of the
Code of Civil Procedure shall not apuly to any sales under this
chapler, that is, Chapler XIV. Now s, 313 of the Code of Civil
Procedure gives a purchaser the right to apply to a Court to set
aside a salo on tho ground that tho person, against whom the
decres was passed had no saleable interest whatever in the pro-
perty sold, The Tenancy Act, however, provides that the purchaser
at a sale in exocution of a deeroe for arvears of rout is not at
liberty to apply for the setting aside of a sale on this ground.
1t soems very strange that a purchaser, whose rights may be
affected (bocausc if the judgment-debtor had no saleabls interest,
the purchaser must lose his monay), should have no right to come
in and object to the sale on this ground, and yet that a porson
whose interosts ave not affected should have the right to come in
ab a preliminary stage of the execution proceedings, and demand
that the proceedings be stayed, until his claim has been enquired
into and determined.

8 C G LBule made absolute.

APPELLATE CIVIL

Before My, Justice Banerjee ond My. Justice Brelt,
3. LAZARUS (Pramirr) v. KRISHNA CHUNDER DE (Derunpayt).? 1000
Léndtation Act (XV of 1877), Schedule I1, wris, 60 and 64—Money payeble on  Dec. 18,
demand—Deposit as a truslee—aloncy found due on account slaled. —

A suit was brought by the plaintiff on the 28th June 1897 to recover &
cortain sum of woney from the defendant, on the allegation that there was

* Appeal from Appellate Decroo No, 2508 of 1898, against the decree of
Babu Treguna Prasunoa Bosw, Subordinate Judge of Dacca, dated the 6ih
ol September 1808, roversing the decree of Babu Nobin Cfmnder’ Nag,
Mansif of Ducen, dated the 20th of December 1897, '
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a regisiered agreement belween the partics, whereby it was agreed that the
plaintiff was to use a godown belonging to the defendant for the purpose
of storing jute purchased by him, the defendant being promised a certain
commission in return. There was also a verbal agreement to the effect
that sums of money would be sent by the plaintiff to the defendant, who
would hold the same in deposit as a trustee ; that on demand the defendant
would pay lo the plaintiff the balance left after making the necessary pay-
went for the purchase of jute ; that on the 19th April 1894, the defendant
submitied an account, which showed that a certain sum of money remained
surplus in his hands ; that the defendant, not having allowed the plaintiff
to carry on the business in his godown in 1894, the plaintiff demanded the
gaid sum of money in July 1894, which the defendant did not pay. The
defence inter alia was that tho suit was barred by liwitation,

Held, that the defendant was not on the facts stated in the plaint an
agent of the plaintitf, and that Article 60 (schedule II) of the Limitation

Act might apply to the case.
Ishur Clunder Bhaduri v, Jibun Kumari Bibi (1) referred to.

Tris appeal arose out of an action brought by the plaintift
to recover a certain sumr of money from the defendant. The
allegations of the plaintiff were that in the jute season of 1893-04
he, for his jute business, hired the defendant’s jute godown at
Paiua for five years, on the stipulation that on the quantity of
jute purchased the defendant would get a certain commission ;
that on the 10th July 1893 the defendant executed a registered
agreement to that effect, and it was also verbally stipulated that
the necessary amount for the purchase of jute would be sent by
the plaintiff to the defendant, who would hold the same in deposit,
as a trustee, and that on demand the defendant would pay to
the plaintiff the balance left, after making the necessary payment
for the purchase of jute; that according to the said stipulation
he, from time to time, paid money to the defendant, who filed an
account on the 19th April 1894, wherein he (the defendant)
admitted that the sum of Rs, 700 6as. 15gundas was being held
in deposit by him ; that the defendant, notwithstanding the
plaintiff’s endeavour, did not allow the jute business to be carried
on in his godown in the month of July 1894, and therefore he
(the plaintiff) was compelled in the said month to transact
business by storing jute in another godown ; that he in that

(1) (1888) 1. L. R., 16 Calc., 25.
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month demanded from the defendant the money which was in
deposit with him and the defondant not haviug paid it the
suit was bronght on the 28th June 1897, The defence inter aliu
was that the suit was barred by limitation, and that it was not
maintainable in the lorm it was brought. The Court of Hrst
instance having overruled the said objections decreed the plaintift’s
suit,  On appeal, the learned Subordinate Judge beld that Article
64 of the Limitatien Act applicd fo the case, and that, inasmuch
as the suit was not brought within three years from the dalo of
the submission of accounts, it was harred by limitation and dis-
missed the plainliff’s suit.
Against this decision the plaintiff a ppealed to the High (four

Mr. O'regory (with him Babu Joggopal Ghosha) for the appel-
lant,
Babu Hm'emim Narayai Mitier lor the respondent.

The judgmentof the High Court (Baxersun and Brerr, JJ.)
was a8 follows s

In this appeal, which arises out of a suit for recovery of a
cerlain sum of money, the only question that arises for consider-
ation iy whother the Court of Appeal below is right in holding
that upon the plaintiff’s own showing the suit was barred by
limitation as being governed by Ariicle 64 and not by Article
60 of the 2nd Schedule of the Limitation Act, We are of
opinion that this question must be answered in the negative.
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The facts stated in the plaint, which bear upon the question of -

limitation, are those to be found in the 2od paragraph of that
document, and, as we understand the plaint, they arc shortly
these: That there was a regislered agreement between the
plaintiff and the defendant whereby it was agreed that the
plaintiff was to use a godown belonging to the defendant for the
purpose of storing the jute purclmsed by him, the defendant
being promised a certain commission in refurn ; and that thero
was in addition {o this agreement in wriling registered, a verbal

agreement to the cffect that sumsof money would be'sent by the -

plaintiff to the defendant, who would hold the same in deposit

as o trustee, and that on demand the defendant would pay to the

plaintiff the balance left after making the nccessary paymente
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forthe purchase of jute, those payments for the purchase of
jate being, as the plaint shows, ovideutly intended to he made
to the plaintif’s agent ; for it is statod in tho samo paragraph of
the plaint, as a veason for the verbal agreement, thal the ofticers
in the godown appointed on behalf of the plaintill for the purchase
of jute could not be trusted with large sums of money. Upon
the statements contained in the plaint, it could not then be
said that the defendant was necessarily an agont for the plaintilf,
and not the holder of the money sent to him by the plaintill as
a deposit, within the moaning of Article 60 of the 2nd Sehadule
of the Limitation Act. It is quite possible that the position
of the defendant was only that of an agent. Bub the Coind
of Appeal below has not found that asa fact upon the evidence, nor
indeed has it come to any finding of fact; and all that wo have
now got to deal with isthe question, whether tho facts stated in the
plaint aro such, that the defendant must bo taken to haye heen an
agent of the plaintiff. Upon the plaintitf’s own showing, as the
Court of appeal below seems to think, we think the answer to
this question must be in the negative. The view of the Lower
Appellate Court, therefore, that on the plaintif’s own showing his
¢laim comos, not under Article 60, but under Article 64 of the 9nd
Schedule of the Limitation Act, camot in our opinion stand,
The view we take isin acoordance with that taken by this Court
in'the caso of Lskur Clunder Bhaduri v, Jibun Kumari Bibi (3).
That being so, the decree of the Lower Appellate Cowrt dis
missing the plaintiff’s claim on the ground of limitation, withont
going'iuto any of the facts negessary tobe found in order to dis.
pose of the question of limitation, must be set aside, and the cuse
must be sent back to that Court, in order that it may deal with the
question of limitation and any othér question arisin g inthe case
after takipg into consideration the evidence in the ease. ’

The costs of this appeal will abide the result,

S' L L]
0 @ Appeal allowed, case vemanded,

(2) (1888) 1. L. B, 16 Cale., 25.




