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1900 ■ 11,̂ j  k i s h o RE PATTIQll (PETinoNEa) «. JOY KRISHNA SEN

( O P P O S l T E - P A R T y . ) "

Crimiml hrcach o f trml—Raftm l to pay to a person money elalnied by an-
ollm'-~Fdm chm-~SuU hrougU hj iwrmn daiming--Ponal Coda {4ct
X L V o / m O ) ,  B. 408.

An accused person, shoultl not be convicteJ of criminftl broach of tr<mt 
on refusing to give to tlio complaini\nt mouoy, wliidi ia claimed by anoiiicr 

' person as well ae by the complainant, and which the accuBod detiioa is duo 
to the complainant.

The fact that that other person hua brought a suit to recover tho amount 
claimed by him agaiuat the accuaod is a comploto anawer to Ibo charge oC 
criraiaal broach of trust against the accuaod, and to tho lindingB of tho 
Courts that tho claim mado by that other person was a fidtic claim.

In  this caso the accused wa.s em ployed by the coniplaioaufc 
and other persons to sell their paddy. The accused sold tho paddy 
to a Marwari, from  w hom  he received  the full price. The com 
plainant claim ed Es, 107-8, tho prioo o f  forty  bags o f paddy, but, as 
the price o f  some o f  the forty  bags wero claimed by one N aloo, 
the accused declined to pay tho com plainant tho sum claim ed by  
him, until tho dispute between him and N aloo had been settled, 
Tho accused was charged before tho D eputy SlagiHtrato o f  Bala» 
soro with crim inal broach o f  trust in respeot o f  tho price o f  tiio 
forty bags o f paddy. Nuloo was esam iuod on  behalf o f tlio accused, 
and it was found that hi.s was a false ohiim. W h ilst tho 
fcriai wag proceeding, N aloo brought a suit against ilieacoiisod  to 
recoYer the mm. claim od by  him. T he accused was co .w icied  
on the 5th o f  M ay 1900 under s. 506 o f tho P enal Code, 
and sentenced to thieo m on th s ’ rigorous im prisonm ent. H o 
appealed to the District M agistrate o f  iialaaore w ho, on  tho 
17th o f  M ay, 1900, dismissed his appeal,

® Criminal Rovieion No. 428 of 1900, made against tho order passed by 
M, Smithar, Esq., District Magitslrato of Balasore, dated 17tli of May 19(10 
affirming tho ordor paasod by Biiiiu N. N. Qhoso,- Deputy Mngistrate of 
Baiasore, dated tho 0th of May 1900.
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M r. Swinhoc (w ith  him Babii Aluhja Charan B osq) for the 1900.

petitioner. B a j  K is h o r e
P atteb

The judgment of the Court ( P r in s e p  and H a n d l e y , J J .) was ’ ®.

as follow s I -  '’ ‘ " ' 1 “ “
The petitioner has beau convicted o f criminal breach o f 

trust. H e was em ployed by  the com plainant and others to take 
their paddy for sale and he sold that paddy to a M arwari. The 
complainant states that the accused has withheld from  him a 
portion o f  the m oney due from  the sale o f  his paddy. There is a 
dispute betw.een the parties as to the num ber o f  bags that were 
given to the com plainant by  the accused , and tho defence is that 
some o f  the bags, for w hich the price is c la im ed  by the com plain
ant, were bags g iven  to the accused by  one N aloo. Ivaloo has been 
examined as a witness for tho defence and he has been disbelieved 
both by the M agistrate and tho Sessions J u d g e . ' Nevertheless 
the fact remains that N aloo claims som e o f  these_bags and that, with 
slich a cla im  against him , it w ould have been dangerous for the 
accused to part with the m oney. Still w o have before us the fact 
found by  the M agistrate and accepted b y  the D istrict Magistrate 
in appeal, that the claim  b y  -Naloo is a false claim . It  may be soj 
but we have also this fact, which is stated by  tho D istrict M agis
trate in his judgm ent on appeal, that N aloo  has during the trial 
o f  this case brought u suit against the accused to  recover this 
sum o f m oney. This seoma to us to be a com plete answer to the 
charge and to m eet the findings o f  the Courts, that the claim  made 
by  N aloo was a  falsa claim . I t  may turn out to be a  false claim  
bn the decision o f  the saiti, and in that case the plaintiff will 
recover his m oney, hut under the circumstances we t i i in t  that the 
:accused should not'Have been convicted o f  crim inal breach o f  trust,
Ott refusing to 'g iv e  the-com plainant m oney, which is claimed by 
anotbdr person as well- as -by the complainant, and which he denies 
is diie to the com plainan i The conviction  and sentence are there* 
fore set aside and the R ule is 'm ado absolute.

■'■D* 'S. Ruh made 'aUohtei


