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Bcfm'c Mr, Jualkc Stcvais and Mr. Jiidice HaiuUe!/.

1900 ISAB M ANDAL (Pii'iTnaKUiO v, QUEEN-EMPREf^S
Aug. 1 0 ,13, (Ori’ORiTE Party).

Evidcncs— Wi'Mcn sialcnunli reoonhd h j i)(ilkc-q§kcr duriit/i polivi' hireslitpt- 
lion—AdnmsihilHy in eokknce agaimt i>ermi viakmy k-—Rec<ml-^ inteii- 
ilom lhj (jh'hig faU s evidence—P roo f neceSwry of meh made-^
Code o f  Criminal Procedure (A d  V < f JS08), s. I(i2—Esidcnec Acl { I  o j  
1872), 8. So—Penal Code {Act XLVoflSSO), s. IBS.

There is nothing iu e. 162 of the C'odo of C'riiuiiial Prouetltjro, wlticli 
limits the prohibition of the use of a wrilton stalemont recovdcd l»y a 
police-officer, aa evidenco to the matter of the chdrgo which is iu;ti!iil!y 
under investigation by the police-officer wlieii the stttteineat ia made. Tts« 
prohibition extends also to tlio uso of such written Btntoiuciit iigaioHttliO 
person who is alleged to have made tlia statement.

Such a written statement does not come williin the dcMuriptiun of ti 
record within the nioaoing of s, 35 of ibo Kvidonvjo At;t, nor is it adiuiBHibfa 
in evidence under that section.

It IB very" irregular ia ti charge of intentioJiulty giving ftilHU yvidonco 
to put the wiiole of a loag statement bodily to'a wiluesM ut uiiuo. A cotniu* 
tion on such a charge could be properly had only on proof that the ftccased 
person bad ma3e to the police-ofliuer each and every (jtateuseal coattilood 
in the document.

I h this case the police began an investigation  iiiio a  cago o f  
m urder ; w hile that in vestigation  w as p en d in g  on a  raprcson taiion  
m ade b y  the D istrict Superin tenden t o f  P o lice  to tlio Distritjfc 
]\!agistrate, a D ep u ty  M agistrate  w as sen t to m a k e ?m iiifiniry  
into that case, and into a co o n ter-ch a rg e  w hich had Ijoca m ade  
against the inform ant in  that case. T h e  D e p u ty  Ifagiistrate, 
accord in g ly , w ent to the spot and instituted an in<|\iiry, In  the  
course o f  that in q u iry  he exam ined- the petitioner as a  w itaess, 
and in consequence o f  th e  statem en ts, w hich ho m ad e o n  that  
occasion, he w as confronted w ith a w ritten statem ent w h ich  had  
te e n  taken dow n by the S u b -In sp ecto r  o f P olice u n d er th e p r o ? i-  
s i o n s o f s .  1 6 2  o f  the C od e o f C rin iioal Procedure. T h o s t s t e -

- Criminul llevision No. 501 of 1900, made agaitwL the oi'der paaswl Ijy 
W. U. Lee, EBquire, Sessions Judge of Pubua and Bogrn, dated tho 15th of 
May 1900, affinniog the order of Bahu Kshirodo Ghuudor Seo, Deputy 

Mugiatruta of Bogra, dated (he 5th of May 1900.



merits therein contained were read over to the p etition er, and 190O .
lie  was asked if  be had m ade them  to the S u b -Iu sp eo to r . I 'h e  Mandal

petitioner said in rep ly  that he had not m ade these statem en ts.
T h e  D e p u ty  M agistrate  record ed  a  note th a t th e  w itness was 
evid en tly  sp eak in g fa lse ly , and  that he should  show  cau se w h y  he  
should  not b e  prosecuted u n d er s. 1 9 3  o f  the F o n a l C o d e . A  
p roceed ing was instituted  again st h im , the S u b -In sp e c to r  was  
exam in ed  and after statin g  specifically  that the petition er had  
m ade certain statem ents to h im , he attested, the statem en t taken  
d ow n under s. 1 6 2  o f  th e  C od e o f C rim in al P ro ced u re ,, w hich  
statem ent was p u t upon the record an d  m ark ed  as a a  exh ib it.
T h e petitioner w as sent up to  the D istr ic t  M a g istra te  fo r  prose­
cu tion  under s. 1 9 3  o f  the P en al C od e. T h e  case w as m ade  
over to another D e p u ty  M a g istra te , who p roceed ed  to tr y  the  
p etition er. T h e  ch arge a g a in st the petition er w as that h e had  
said  on  solem n affirm ation that he had n o t m ade b efore  the  
B u b -In sp ector  the statem ent recorded b y  h im  in the d ocu m en t  
m arked as an  exh ib it by  the D e p u ty  M agistrate ., T h e S u b -I n ­
spector again  g a v e  evid ence. H e  again  attested the statem ent 
taken dow n in w ritin g  under s , 162 o f  the Code o f  C rim in al 
P roced u re and said “  this (ex h ib it) is a record o f his statem en t  
prepared b y  m e. ”  T h e  p etition er was, on the 5th  o f  M a y  1 9 0 0 , 
con victed  under s . 1 9 3  o£ the P en al Code o f  in ten tio n a lly  g iv in g  
fa lse  evid en ce in  a stage  o f  a ju d ic ia l p roceed in g , and seijitenced 
to rigorou s im p rison m en t for eigh teen  m o n th s. T h e petitioner  
appealed to the Session s J u d g e  o f P u b n a , w h o  . o n th o  1 5 th  M ay
1 9 0 0 , d ism issed  the ap p eal.

M r . P .  L. Hoy (w ith  h im  M . Ahdul Jamd) fo r  the peti­
tioner.

T h e  Deputy Legal Hemembrancer (M r . Leith) for the  
C r o w n ,,

1 9 0 0 , A ugust 1 3 . T h e  ju d g m e n t of tho C ou rt (Stbvkns and  
Handley, J J .)  w as delivered by

J.-— This rule vras issued in  the fo llo w in g  circu m ­
s t a n c e s T h e  p olice  began  a n  investigation into a case o f  piurder, 
b u t, w hile that in vostigatiou  was p en din g, on a reprekeniation made  
l y  the D istr ict S u p erin teu d en t to the D istrict M agistrate , the
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1900 D eputy  MagisLrafce, Babu Bhow any Prosud N oogi, was soiit'to make
.Iw b M andai ail inquiry intotliafc case and into a coiuifcor-cluirjrd wliicli liiul boon

made, as wo iiudersfcand, agaiuBt the inform ant in tliat caa«. T lw
OuEBN- j  ̂ ’  o

Bmprbss. D eputy Magistrate accordingly  wont to the spot and instiliited 
an inquiry. In  the course o f  that in(|iury, he oxaiuinod tlin proHeni 
petitioner as a -wituoss, and, in cousoc|iienoe o f  tho statomttnk 
which he made on that occasiion, ho confronted him with a w iltie ii 
statement which had bean taken down by tho S u b -In sp ector  o f  
P olice  under the provisioui o f  s. 162 o f  the Oode o f  Criraiiial P r o ­
cedure, The Deputy Magistrate after asking the petitioner whotlior 
be had made a certain stateineiii to the Sab-Jii'^pootor, roeorded 
a note that the witness was? evidently  speaking falsehood and tliat 
he should show cause w hy he should not !»o prosecuted under s. 1.03 
o f the Indian Penal Code. A  proceeding was institutod against him , 
the Sub-Inspector was examined and, after stating spocilica lly  that 
fcho petitioner had made certain stateraoiita to him , ho attested tlio 
statement taken down uuder s. 10’ 2 , which Htafeeiuenfc wasi put 
upon the record and marked as E xhibit I). A n oth er witness 
giwe evidence as to cerbain statements, wluoh, ho alle.geil, had.
been made by  the petitioner to the S iib -Iospeotor. O n these
materials, the petitioner was sent up to the D istrict Magistrat<i for 
pvosecation uuder s. 19S o f  the Indian Penal Code. The oaso was 
made over to another D eputy M agistrate, who proceeded to try  tho 
petitioner and finally convicted  him o f  intentionally g iv in g  fslna 
evidence in a stage o f a judicial proceeding, and sonteimed him  to 
rigorous imprisonment for a year and a half tmder s. 1D3 o f  the 
Indian Penal Code. Tho Sub-Inspector, who had been exam ined 
as a witness in the form er proceeding, again gave evidetiee. i l «  
again attested the statement taken down in writing under a. 162 and 
saidj— “ This(E xhibit B shown) is a record o f his sfcaionicni prepafod 
by  me.”  In  addition to that he orally gave' evidenee as to certaia 
statements w hich had been, as he alleged, made to him  b y  tho 
petitioner. Another Sub-Inspector was sim ilarly exam ined w ith 
reference to a further statement in w riting w hich  he had taken 
down under s. 162. The rest o f  the evidence, so far as it 
relates to the statements made to the police-officer by  the peti­
tioner, is concerned only with isolated statements, and not w ith the 
w hole o f  the statement as com m itted to w riting by tho Sah-Inspe<|- 
tor in the document marked (E xh ib it B),
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In  fclie cbarge, tlie act charged agaiusfc tke petitioner was that !900 
lie had said on, solem a affirinatioa that he had not made before Isab MAndai. 
the Sab-Inspector Golain BLossein, the statement recorded by  
him in the docum ent marked E xhibit B  by  ths D eputy E m press. 
M agistrate.

The conviction  was upheld b y  the Sessions Ju dge  on 
appeal.

A  rule was granted to show cause why the conviction  should 
riot be sot aside on  tw o g r o u n d s ; first, that the written statement 
recorded by the police  had been im properly  used as evidence 
contrary to s. 102 o f  the C ode o f  Criminal Procedure, and 
next, that the D epu ty  M agistrate, Babu B how any Persad N eogi, 
n ot being com petent to  hold a jud icia l inqn iry  in  this matter, ■ 
any statement made by  the petitioner cou ld  not be properly  
regarded as a statement made in the course o f  a jud icial 
proceeding. ' ,

W e  are clearly  o f  opinion that the rule must be made absolute 
on  the first ground. The D eputy  M agisbate , w ho tried the case, 
has sent in an explanation in which he submits, first, that as- the' 
docum ent was not used in the course o f  the m urder case, the 
provisions o f  s. 162 did not apply to it, and it was adm issible 
under the general provisions o f  s. 35 o f  the Indian Evidence 
A ct, and, secondly, that, as a matter o f fact, it was not used as- 
©videnc’0- either b y  him or b y  the D eputy Magistra,te w ho held 
the inquiry. ■

On the first point, tbere is. noth ing in s. 162 w hich  lim its'the 
prohibition o f  th'e use o f  such document as evidence to the matter 
o f tW ,charge, which is actually under investigation b y  the police 
o ff ic e r , w hen the statement is made, and, to our mind, it extends’ 
also to the use o f  such a docum ent against the person w ho is al­
leged  to have made the statement. W e  think that it was 
intended' to recognise the danger o f  placing im plicit confidence in 
a record m ore or less im perfectly  made b y  a police-officer w ho 
would not necessarily be com petent to m ake an exactly  correct 
record  o f  the statement o f  a witness with due regard to the 
provisions o f the law  o f  evidence and"who m ight, possibly in  some 
cases, not be entirely free from  an inclination ( perhaps uncouscions)
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1900 to take tbe statement as being somewhat moro (lefiuito and precise 
I s A ^ t o D ^  io  a partioiilar direction than the witness had iiitondod it to bo*

V. W e  are unable to see that s. 3c o f  the E vidence A c t  lius any
EmprT rs, application in the matter^ for we do not consider tbnt a do fn m eiit 

o f  this natiire, wliich m oreover is not necessarily a part o f  the 
official duty o f  a police-officer to prepare, at all eoiiiea w itliin the 
description o f  a “  record ”  within the m eaning o f  that seeiion,
nor, oven i f  it did, are the provisions o f  the section  o.spahle
o f  being applied, so as to make the dociinient to bo used in 
evidence in the manner in whicjh the Deputy Magistrate? has 
used it.

W ith  regard to tlie second submission o f iho Dc^puty M a^is* 
trate, we can only express our surprise at it, for it_ îs, as wo liavo 
shown, at variance w ith the actual facts as they appear on the face 
o f  the record. The statement taken down in w riting  under h, 162 
was, as a matter o f  fact, adm itted as an E xhibit and m arked as 
such by  both the Deputy M agistrates and tlie S u b -In sp ector  was 
allowed to attest it as “ a record”  o f  the statement which the 
petitioner had made to him .

■ W e  may say that we regard it as very irregu lar, in  a ebarge 
o f  intentionally g iv in g  false evidence, to put the w hole o f  a lon g  
statement bodily  to a witness at oncoj but, as the D eputy 
trate did so in this case, the conviction  could ))o properly  had on ly  
on p roof that the accused person, now the petitioner, had made to 
the police-officer each and every one o f  the statements contained 
in the document, That has not been proved by oral evidence. I t  
is unnecessary, in the view  that we take o f  the questioa arising 
under s. 1 G2. o f  the Code o f  Crim inal Procedure, to express any 
opinion on the other point w ith reference to w hich  the rule was 
granted. The eonviction and sentence are set aside, and the pati-
i loner w ill be discharged from  b a il  ■

D. R. R u U  made aJmluk.
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