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imprisonment and has now no liopo of reward or oxpoolutioH of 
punishment. It is difficult for ’iis to ,s(3o how the prineiplw to 
which wo have referred apply to him. No doubt, having bo6« a 
receiver of stolen property with a guilty knowl(Hl|J!o, and liavinif 
suffered imprisonment, his chavactor is such that hia ovidonco 
requires to he scrutinized and carefully con.sidorod iu coiuieciion 
with the other eircnmstances of the caso. The (jourta lielow 8e«m 
to have examined the facts with a great deal of caro, and they hiu'o 
come ta ttie conclusion that there was no reason to disbaliovo the 
direct testimony o f Dusain. They do not ignore the fact tliut lie 
was a receiver of stolen property, or that he had beou in jail, yet 
the Fir.st Conrt which had the witne.̂ s hsforo it and the Appallate 
Coart which dealt with the evidence, have both come to the conclu­
sion that his evidence may be accepted. It is difftonlt lor to 
say th.it they are wron̂ r in accepting his tt'stiniony, nor are wo in 
a position to say, "iving every considerai.ion to Mr. Roy’n nr̂ u- 
ment, that circumstances are wanting to support the po.siiive testi­
mony, On the whole, therefore, after a earefnl considuraiion of 
the case we are of opinion that the conviction ought not to lie 
interfered with, and we accordin̂ l̂y discharjre tlie Rule, Tlift 
accused being on bail must surrender t) undergo tlus reniaininf,( 
portion of Ms sentence,

P. S , ' Rnlc diivkir<jed.

Before Mr. Justice P rm q ) and Mr, Jm tm  Hdmllfp.

NAZAMlTDmN ( P etitionee) v. QOEEN-EMPEESS (Oi'IWI’E PAtiTY). '̂

Juh/^9. .PwŴ 'c u m m t—Peon diaclm l to office of Superintendent o f  the Salt DepaHnml
— :------- —Manager of E m te under Court of Wards—Fenal Code {A sl XLV nf

1860), 8. 21, c l  9.

An officer in the sorvice or pay of Goyeramont williin tlio terms o£ a, 2 J, 
cL (9) of tlie Pena! Oo(3e, is one who is nppoiated to hoibc oftleo for Iho pwr- 
oi'inaiice of some pnblio duty.

® Criminal Bavisioa No. 404 of 1600, ujftilo (igaiiist tlio order pna«i! by
A .B . Stttley, Esq., Sesaians Jiulgo of Tirlioot, dated tiw 12th Mtty 1900, 
atfirniing Ihe order of i', P, Dixon, Esq., Joint Magiatnite of M(»raftVrpnr, 
dated the lllli of April lliOQ,



Eddy that a peon in the aei'vioa and pay of Government and attached 1900 
to the office of a Superintendent of the Salt Department is ft public servimt. jŷ jjAMUDDiN 
H M , fiirtlier that a Manager of an estate under the Court of Wards is not v. 
a,public servant.

Reg. V. Ramajimv Jkhajimv (1) and The Queen v, Ara^i (2) referred to,
Qiieeri'Empress v. Mathura Prnmd (3) dissented from.

Thk accused was a peon employed in the Salt Department, 
and was, on the 3rd December 1899, attached to -th e  camp of Mr.
N eem j the Superintendent o f Salt Revenue at H ajipur. On that 
day, as it was Sunday, Mr, Neera ordered liis offioe*to be closed, 

and the issue of saltpetre licenses to be stopped except by hia 
Inspector. Shortly after giving these orders M r. Neera came 
out o f  his tent to see that they were being carried out, and 
caught the accused in the act of taking expired licenses and a fee 
of eight annas each from, sixteen minias. The accused was 
qharged and convicted under s. 161 of the Penal Code of having 
as a public servant received illegal gratification. The accused 
appealed to the Sessions Judge of Tirhoot, who, on the 12th May 
1900, dismissed his appeal.

Mr, Ahdiiv Rahim (with him M. Mahomed Ishfak) for the 
petitioner.
• The judgment of the Court (P hinsep and Handley, j j . )  was" 

delivered-by

Peinsbp, J.— The petitioner, who ia a peon attached to the o ftce  
o f  the Superintendent o f  the Salt Departm ent in the District o f 
Muzafferpore, has been convicted under s. 161 of the Indian Penal 
Code.

The first question that we have to consider on this rule is 
whether the petitioner is a public servant within the terras of s. 21 
of the Indian Penal Code. It is couteiided by Mr. Abdur Rahim, 
that he does not fall within the terms o f the last portion o f  clause 9 
of that section, which declares that “every officer in the service or 
pay of Government” is a public servant, because he is not an 
officer. The case of Reg, v, Ramajirav Jivhajimv (1) is cited as

(1) (1875) 12 Bom. H .O . E „  1.'
(2 )  (1883) I. h. E., 7 m i,  17.
(3) (1898) I. L. R,, 21 AH., 127.
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• iftOO authority for iMs. The lea m cd J u d ges in thai eiine liad to co ii-
'^ K A M D ^  sider w hether' a lessee from  GovornmeEt was on the coiiditlGiss o f  

% his lease a public servaat, and, in doing so, they ooiwidorod 
iMraEsa the meaning o f  the term “  officer ”  It  was thercj held

that an officer means “  some person em ployed to extn'cino, to soino 
extent and in certain circumstances, a delegated function ol* 
Governm ent. He is either aim ed "with some authority oi’ 
representative character, or his duties are im m ediately auxiliary to 
those o f  some person who is so arm ed.”  The m eaning which we 
are asked to put on these words seems to us to ho too narrow as 
applied to the present ease. The peon who has l)0(ui oonviotod as 
a public servant is in service and pay o f the GoVfU’Hinent, 
and he is attached to the otBce o f  the Suporiiitondont o f tho 
Salt Department. The exact nature o f his dutiea h  not sfcatfHl, 
because this objection was not taken at the trial, hnt w<» must 
take it that, from the nature o f bis appointmonl, it was his d i it j  
to carry out the orders o f his official superior, who nndouhtedly is 
a public servant, and in that capacity, to assist llio Bupefinteudeut 
in the performance o f the public duties o f his office. In  that 
sense he would bo an officer o f Governmentj althou^^h be m ight not 
possibly exercise any delegated function o f  the novertH uent.”  
Still his duties would be “  immediately auxiliary to those o f  ilw  
Superintendent who is so armed.”  W o  think that an “  oiiict^r In 
the service or pay o f Grovernmont ”  witliin thu terin.^ o f  21 
o f  the Penal Code is one who is appointed to aouio oftlce for ilm 
performance o f  some public-duty. In this sense the pooa w’oiiH  
come within s. 21, cl. 9.

Our attention has been drawn to The Qmm ?» Armji (4 )  la  
which the learned Chief Justice held that a pooH' o f  a Maimgey 
o f an Estate Jindor the Court o f  W ards is not a publia a^y.vaiil* 
The grounds for that opinion are not stated; and it  may bo that 
the learned Chief Justice would have gone so far as to hold that ii 
Manager, o f  an estate under the Court o f  W ards is Rot a public- 
soi*yarit , M r, Abdur Rahim , we may here state^ contends thftt, 
such a Manager 'ig a public servant, and, as authority for that, he 
relies on the case o f  Queen-Empress v, MatJmm F m m l  (5 ), in

(4) (1883yi. L. R .,:7M «l.,!7 .
(5) (18DS) X h. K, 21A1I,, 127.



w hich it was held b y  M r . Justice A ik m a a  ihat a M a n a g e r  o f  an 1900 
E sta te  em ployed  under the C ou rt o f  W a rd s  is a p u b lic  servant, nazamdddin 
W e  find oui'selves unable to agree w ith  th a t case, or to con cu r , 
w ith the grou n d s u p on w hich the learned J u d ge  arrived  at that EMrR'Bss. 
c o a d a s io n . W it h  every deference to  his o p in ion  w e thin k  that 
the grou n d s stated are sufficient for the con trary  op in ion  w hich we  
hold . The fact that the L e g isla tu re  has th ou gh t proper in A c t  
X V I I  o f  1 8 8 5 , specially  to d eclare  that a M an ager o f an E state  
under the C ou rt o f  W a r d s  in the C en tral P ro v in ces  is a public  
servant seem s to us to show  that it  was considereJ th at, as under 
■the existin g  la w  such person did  not com e w ith in  that term , 
i t  w as necessary to provide for this. W e  m a y  , also p o in t to the  
ta c t  that in a ll leg islation  for the m a n a g em en t o f  encum bered  
estates, a  cogn ate  subject, the legislature has th o u g h t ■ proper 
specially  to dcclare that a m anager is a public  servant, and  
w e m ay  add that, un der the terras of the definition contained  in  s.
2 1  o f  the P en a l Code, the M a n a g er o f an E sta te  u n d er th e C ou rt o f  
W a r d s  is not, in  our opinion , a public servant. , T h e p oin t, how ­
ever, is relevan t for the purposes o f  the case before us o n ly  in  so far 
as it m eets the contention o f  tb e  learned C ou n sel, that the ,case o f  
The Quern v. Arayi (6 )  is in p o in t, and here w e w ould  on ly  repeat 
th at the learned C h ie f Justice in that case g ives no reason for his 
op in ion , and it m a y  be that he w ould also have held that the 
M a n a g e r  was not a public  servant..

I t  is n e s t  contended b y  M r . A b d u r R a h im  that, on  the facts 
fo u n d , n o  offence has been com m itted . W e  arc, how ever, o f  
opinion tliat th e  facts found indicate that the ob ject o f th e  illegal 
gratification  w as to ren der a  service to  tlie .persons p a y in g  i f  and  
th a t therefore an offence under 1 6 1  has been com m itted . T h e  
•rule is, therefore, discharged*

D., s. llu le discharged,

.Vol . xxviii,] CALcliTtA sekIeIs.

(6) (1883) L L .i l ,?  Mail, 17.


