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CRIMINAL REVISION.

bbb 20 Ty

Bofore Mr. Justice Ameer Ali und 8Mr. Justice Pradé.
KAMALA PRASAD (Prrrrionsr) o SITAL PRASAD (Oerosrie Panry).®
Accomplice—Enidence—~ Corroloralion of evidence given by—Accomplice by
implication or in @ secondary sense— Evidence Aet (I of 1872), ss. 114
and 153—Penal Code (Act XLV ¢f 1860), s, 381.

Ocdinarily speaking the evidence of an accomplice should be corroborated
in material particulars. At the samo time the amount of criminality is a
watter for consideration ; wheu a person is only au accomplice by implica-
tion or in a secondary sense, his evidence does not require the same amount

of corroboration as that of the person who is an actual participator with the
principal offender.

In dealing with the question what amount of corroboration is required
in the vase of testimony given by an accomplice, the Courts must esercise
carofnl discrimination and look at the surrounding circumstances, in order
to arrive at a conclusion whether the facts deposed to by the person alleged
to be an accomplice arc botne out by these circumstances or whether the
eircumstances are of such & nature that the evidence purporting to be given
by the alleged accomplice should be supported in essential and material
particulars by evidence aliunde as to the facts deposed to by that accomplice.

In this cage, on the night of the 26th March 1900, there was
a hurglary in the honge of one Brindabun. A trupk was taken
out of the house, it was broken open afterwards, and a consider-
able amount of money in cash, gold and silver ornaments and
clothes were abstracted therefrom. Information was given to
the thana oun the 27th with a list of the articles missing, The
trunk was found broken in a corner of the garden towards the
north of the house. Suspicion fell upon the servants of the
house, but the accused Kamala Prasad; who was a sort of musahib
to the complainant, and used to take his meals with him, was
not suspected, On the 20th March the house of Dusain a servant
of the complainant was searched, and two silver bangles were
found and identified as part of the articles stolen, The case was
sent up on the 18th April, and on the 19th Dusain was convicted
under s, 411 of the Penal Code, and sentenced to imprisonment

% Qriminal Revision No. 1012 of 1900, made against the ordes passed by
14 Holutwood, Leq., Suesions Judge of Gyu, daled the 111h of October 1900,
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and fine. Dusain’s statements were taken on several oceasions ;
and on the 20th April a warrant was issued against the aceused
in this cago. The accused was convicted by the Deputy Magis-
trate of Gya under s. 381 of the Penal Code, and sentenced to
undergo two years' rigorous imprisonment and to puy a line of
Rs. 100, or in default of payment to undergo six months’ furthor
imprisonment. He preforred an appeal to the Sessions Judge of
Gya, who, on the 11th October 1900, confirmed the conviction and
upheld the sentence. Dusuin, who was exumined ab the iriul,
deposcd that, on the night in question, le went out of the house
of Brindabun where he wused to sleep and hearing soma
trampling on dry leaves, wenb towards the spot and found the
aceused engaged either in opening a box or sianding near
the box which had been apparently broken open. The aceusel
in order to obtain his silevce gave him the two bangles which
he produced, ov which were found in his house ou the 2Ll
March. The accused applied for and obtained a rulo from the
High Court calling upoun the District Magistrale to show eauso
why the conviction and sentence should not be sel aside vn the
ground that the evidence of the aceomplice Dusain had not
been sufficiently corroborated in luw and ulso on the ground that
there was no sufficient evidence to support the conviction.

Mr, P. L. Roy (with him Babu Daswrathi Sanyaly tor the
petitioner. - *

The Deputy Legal Remembrancer (Mr. Leith) for the (rown,

1901, Jawy. 31.~The judgment of the Court {Anmung ALt and
Prarr, §J.) was delivered by

Avmr Avy, J.—In this case, the petitioner Kamala Prasad
was convicted by the Deputy Magistrate of Gya under s 381
of the Indian Penal Code, and sentensed to undargo two yeurs’
rigorous imprisonment and to pay a fine of Ry, 100, or in lil,!fzmlh
of payment, to undergo six months’ further imprisonment, e
preferred an appeal to the Sessions Judge, who has confirmed
the conviction and upheld the senlence. A Ruls was applied
for and obtained from this Court calling upon the Disteict
Magistrate to show cause why tho convistion and sentence
should not be set aside on the ground that the evidence of the
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accomplice upon which the judgment is based has not been
sufficiently corroborated in law, and also on the ground that
there is no sufficient evidence to support the conviction. Mr. Roy
for the accused has placed the entire ovidence hefore us, and
has contended that the witness Dusain was an accomplice, and
that his statements regarding the identity of the aceused and
the latter’s participation in the offence of theft, which, there can
be no doubt, took place on the night in question in the house of
Brindabun Prasad, have not heen corroborated regarding mate-
rial particulars by outside evidence, and that, if the statements
of Dusain be eliminated, there is no other evidence to connect
the accused with the offence. It appears, that on the night
of Monday, the 26th March last, there was a burglary of a
sarious character in the house of Brindabun, A box or trunk
seems to have been taken oub of the house, It was broken
‘open afterwards, and a considerable amount of money in cash and
gold and silver ornaments, and clothes were abstracted therefrom.
Information was given at the thana onthe 27th with a list of
the articles missing. The steel trunk was found broken ina
corner of tho garden towards the north of the house. Naturally
suspicion fell upon the servants, but, as the learned counsel for
the accused points out, Kamala Prasad was not suspected,
His position in the house was one of some frust. It is said
he was a sort of musahib to the complainant and used to take
his meals with him. On the 29th of March Dusain’s house
was searched, and two silver bangles were found and identified
as part of the articles stolen. Mr. Roy says that Dusain himself
produced those articles, but it makes no difference whether he
himself produced them or they were found in the search.
The inquiry into the case proceeded for somé time apparently
with the object of discovering more articles, and connecting
the different people whose names Dusain gave as having
been perpetrators of the burglary.” The case was gent up on the
18th of April, and on the 19th Dusain was convicted under
s, 411 of the Indian I enal Code, and sentenced to imprisonment
‘and o small fine of Rs. 5. On the 20th April a warrazit was issued
against the prosent accused. Dusain’s statements were taken on
‘two previous oocasions, and, after he had servod out his period. of
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imprisonment, his evidence was taken afresh regarding the facts
to which he deposes and upon which stress has heen laid hy the
Courts helow.

His evidence in substance amounts to this that, on the night
in question, he went out of DBrindabun's house where he used
to sleep and, hearing some trampling on dry leaves, went towards
the spot and found the present accused engaged either in oponing
2 box or standing near the box, which had been broken open.
He states further that on hearing bis footsteps two of Kamla
Pershad’s companions had gone a little distance, Ile then
inquired from them what they were thero for, andthe accused
thereupon, in order to obtain his silence, gave him the two
bangles which he produced or which were found in his house on
the 29th of March, If Dusain’s evidence is belioved, there can
be no doubt that the prosent accused was concerned in
the burglary and has been rightly convicted by the Courty
below. The question of law which has been vaised hoforo
s is, as we pointed out before, that he is an accomplice and that
his evidence requires corroboration, and that the necessury corro-
boration has not been furnished. It is contended that the multers
which have been used for the purpose of holding that his svidenco
has been corroborated do not in lawafford that corvoboration,
Before considering the position of Dusain it 1s desivablo to state
the law bearing upon the admissibility of'an ascomplice’s evidence
and the legality of a conviction founded thereon.  Illustration
(D) to 8. 114 of the Evidence Act says that the Court may pro-
same that an accomplice is unworthy of credit, unless ha is core
roborated in material particulars, S. 138 declares that an
accomplice shall be a competont witness against an  acewsed
person, and that a conviction is not illegal, mevely hecause it
proceeds upon the uncorroborated testimony of an accomplice.
The principle underlying the ruleagainst the sccoptance of an
accomplice’s evidence without corroboration proceeds upon certain
reasons. Those reasons have been sot forth in & nulnber of cages,
to which it is not necossary for us io refer here, DPrimarily au
accomplice’s evidence requires to be accepted with o great deal of
caution and scrutiny, because it is naturally supposed that,
when a person is concerned in a crime and has been discovered as
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being so concerned, he is likely to swear falsely in order to shift the
guilt from himself. It is also supposed that an accomplice, in other
words a participator in the crime, is a person of bad character,
and that his evidence, although given under the sanction of an
oath, is open to suspicion, and, thirdly, evidence given in expect-
ation of any hope of pardon issure to be biased in favour of the
prosecution. It is for these reasons, although the law declaves that
a conviction is not illegal, merely because it proceeds upon the
uncorroborated testimony of an aceomplice, that the Courts have
held, that ordinarily speaking the evidence of an accomplice should
be corroborated in material particulars, and the practice which has
been laid down has become, one may say, a part of the law itself.
At the same time it is quite clear from the cases that the amount
of criminality is a matter for consideration. When a person
is only an accomplice by implication, or in a secondary sense, his
gvidence does not require the same amount of corroboration as
that of the person who is actually concrned in the crime or
participating in it with the principal offender. In dealing with
the question what amount of corroboration is required in the
case of testimony given by an accomplice, the Courts must exer-
ciso careful discrimination and lock ab all the surrounding
cirgumstances in order to arrive at a conclusion whether the
lacts deposed to by the person alleged to be an accomplice are
borne out by those circumstances, or whether the circumstances
are of such a nature that the evidence purporting to be given
by the alleged accomplice should be supported in essential and
material particulars by evidence aliunde as to the facts deposed
to by that accomplice. That seems to be the general principle,
and keeping that in view, it appears to us that in this case
Dusain Goala is only an accomplice in a secondary sense,
He does not say, nor has it been shown, that he was actually
concerned in the burglary, that he took any part in the abstrac-
tion of the steel trunk, in breaking it open or taking ont any of the
articles or money, His statement amounts to this that he saw
that night eertain persons whom he names, and one of whom is the

accused, committing the robbery. He knew that there was a

burglary, and knowing of the theft, he accepted certain articles
which were the proveeds of that theft, fmd for that he has suﬁered
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imprisonment ‘and has now no hope of reward ar expostation of
punishment. It is difficult for us o sec how the principles to
which woe have referred apply to him. No doubt, having been o
receiver of stolen property with a guilly knowledge, and having
suffered imprisonment, his charactor is such that his evidence
requires to be scrutinized and carefully cousidered in conuection
with the other cirenmstances of the case. The Courls below seem
to have examined the facts with a great deal of care, and they havo
come £5 the conclusion that there was no reason fo disbelievo the
direct testimony of Dusain. They do not ignore the fuct that he
was a receiver of stolen property, or that he had been in jail, yut
the First Court which had the witness before it and the Appellate
Clourt whieh dealt with the evidence, have both come to the conclu-
sion that his evidence may be accepted. It is difficult for usto
say that they are wrong in accopling his testimony, nor are wo in
a position to say, giving every consideration to Mr. Roy’s argu-
ment, that eircumstances are wanting to support the positive testi-
mony. Onthe whole, therefore, after a carefnl consideration of
the case we are of opinion that the convietion ought not to he
interfored: with, and we accordingly discharge the Rule, The
accused being on bail must surrender ) nnde\wo the remaining
portion of his sentence. S
D8 Rule discharaed,

Before Mr. Jusiice Pringep and Mr., Justice Iandley.
NAZAMUDDIN (Pemirioner) ». QUEEN-EMPRESS (Orvosirs Pakry),t

Public servant—Peon aliachid to office of Superintendent of the Salt Department

—Manager of Estete under Court of Wards—Penal Cade { Aot XLV of
1860, s. 21, ol 9.

An officer in the survice or pay of Government within the tmma of 8 21,
cl. (9) of the Penal Code, is one who is nppointed to some oftice for I 16 per-
ormance of some public duty.

> Criminal Revision No. 404 of 1800, wade against the order pnsﬂm by
A, B, Staley, Esq., Sessions Judge of Tirhoot, dated the 12th May 1900,

affirming the order of I, P, Dixon, Esc., Juint Magisteate of Muzafferpur,
dated the 11th of April 1000, '



