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1901 Appellate Court on tho last occasion which would show that it
Momgsn Was influenced in any way by the last judgment of the first
Caavvra  Court being treated as a judgment rather than as o finding,
D?,ABS nor is it pomtod out that the absence of the first judgment of
ARUDbIN the First Cowrt from its consideration has in any way affected
BOLLAM: 15 ast decision of the Lower Appellate Court that boing so, the

sccond contention of the appellant must also fail.

We may add that cases may avise, and a perusal of the conelud-
ing portion of the first judgment of the Lower Appellalo Cowrt
which was placed before us, shows, that the prosent was a case of that
nature, in which, although a complete remand under 5. 562 wmay
not be warranted by the Uode, still nothing short of a rotrial of ull
the issues, rendered necessary by tho previous imperfect trial of
them, would satisfy the requirements of justice. In such & cuyo
the provisions of tho Code have to bo strainoed to a certain extont,
in order to enable the Appellate Court to docide the appeal pro-
perly. DBub that of course is & mubter for the Tegistature to

consider.
In the result the appeal fails and must be dismissed with
costs.
8, €. G Appeal dismissed,

Before By, Justice Rampini and My, Jusiice Breid.

1501 1. C. STUDD anp oruens (Derenpinrs) s, MATI MALTO (Pragyriery, 9
Mar, 14, 25

e Gourt Tecs At (VII of 1870), 5. 12~Cluss fo which o suit belonga~mDieigion
as to such class—Insufficient siamp—Appoal,

Section 12, clauge I of the Court Feos Act iv no bar to an sppeal, ‘wlum
the question to be decided by the Lower Court is merely the cluss of the
suit, in order to agcertain under whut Schedulo of the Act it must L tuken

to fall for the purpose of fixiog the Court fee payable on the plaint or
memorandain of appeal,

In the matter of Omrao Mirze v. Mary Jones (1), Chunia v, Randial (),

 Appeals from Appellate Decress Nos. 2409, 2675 to 2702 of 1898
ageingt the decreo of Babu Drif Mobun Pershad, Suburdinate Juwige, of
L4th of March 1898, reversing the decres of Mowlei Malmnd Hivwgain,
Mungiff of Mozafferpur, dated the 3td of December 1897,

(1) (1882) 12 0, L. B, 148,
(2) (1877) L L. B, 1 All, 360,
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dnnamola: Chotli v. Clocte (8), Kanaran v. Romappan (4), Duda Bhau 1901
Kittur v. Nagesh Ram Chandra (5), approved of. '

Tarst suits were brought by the respective plaintiffs in the Slg.D‘D
Court of the Munsiff of Mozafferpur asking that certain deeds Mar: Manro.
of Navistakbland ‘(agreement to cultivate land with irdigo)
purported to have been executed by them in favour of the pro-
prietors of the Dhooli Indigo Factory should be declared to he
fabricated, that it should alco be declarcd that the plaintifts
were not bound by them as they were wholly invalid, and
that the said decds should be cancelled and set aside. The
plaint in each case was stamped with the ad velorem stamp
calculated on the value of the respective lands. In each case
the defendants raised the objection that the Court fee paid by
the respective plaintiffs was insufficient in law. The Munsiff
found that the Court fee paid was insufficient and ordered that
the plaintiffs should make up the deficit. He then procecded
into the merits of the case and found that the plaintiffs had
failed to make out their cases, and dismissed all the suits, buf
gave no costs to the defendants. On appeal to the Subordinate
Judge he reversed the -findings of the Munsiff, both as regards
the Court fees and on the merits, and deerced all the suits with
costs. Against these decrees the defendants appealed to the
High Court and the only point urged before the Gourt was that,
inasmuch as the Munsiff had decided that the Court fee paid
by the respective plaintiffs was insufficient, such decision was
final under the provisious of s, 12 of the Court Fees Act (VII of
1870) and the Subordinate Judge ha,d no gunadlctxon to interfere
with such decision,

"My, W. C. Bonnerjee and B‘tbn Samslz; Churan Witter on
behalf of the appellants.

Dr, Ashutosh Mookerga and Babu Jnanendra Nuth Bose ot
behalf of the respondents,
1901, Marca 25.~The judgment of the High Court (Rastint
and Brett, JJ.) is as follows 1—

These appeals aroge out of suils bxoufrht by the plamtlffs ‘

8) (1881) I Lu B., 4 Mad,, 204.
(4) (1890) 1. L. B., 14 Mad,, 16D,
.5) (1898) I L. R, 23 Bom,, 486,
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respondents in the Court of the Munsiff of Mozafferpur pray-
ing thab certain deads of Navistakbhund (or agrooments lo eullivate
ceftain of their lands with indigo), which purported to have heen
exceuted by them in favour of the proprietors of tho Dhooli Indige
Factory should be declared by the Court to he fabricated and
spurious, that the plaintiffs were not hound by them as they wero
wholly invalid and null, and that the Court would also cancel and
set aside the decds, The plaintiffs in each case pub in their plaints
stamped with the ad valorem stamps calenlated on the value of the
lands, and ouc of the first objections {aken by the defendunts in
their written slatements in each case was that “the Courl fre paid
by the plaintiff is insufficiont in Jaw and, unless the plaintiff pays
sufficient Court foe required by law, the suit cannot be  proveeded
with””  The Munsiff does mot appear to have tuken wup {his
objection, until he delivered judgment. Ile then came to tho
following finding : “ As regards the Court fee stamp I am ol
opinion that it is insufieieut, L have heard on this point the
pleaders of hoth parties, The plaintiffs should make up the
deficit.”  He then proeeeded to go fnto the werits of the case,
and finding the plaintiffs had failed to moke out their cases he
dismizsed all the suits, hut gave no costs to the defondants.

On appeal to tho Sub-Judge of Mozafforpur, that oficer
teversed the fudings of the Munsiff, both as regards the Court
fees and on the merits, and gave the plaintitfs decrees aguingt the
defendants with costs.

- Aguinst these decrees, the defendants have appealed. The
learned counsel has confined his arguments to une point only in this
Qourt, vz, to that stated in the sccond ground of appeal which
tuns as follows: “For that, inasinueh as the Munsitf decided
that the Court fee paid by the plaintiff was insufficient, such
decision was final under 5. 12 of the Court Fees Aot (V1T of 1870,
and the learned Subordinate Judge bud wo jurisdiction to
interfere with suoh decision, and, therefore, comumitied an errot
of law in deciding that point.”

The leamrned counsel bas argued that the decision of the
Munsiff was ona question relating to valuation for the purpose of
determining the amount of the foe payable on the plaiuts and that
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as clauso L of s. 12 of the Court Fees Act declares that such a
decision shall be final as between the parties to the suit, and, as
the deficit fee was not paid in any case, therefore the suits could
not proceed, and-the Subordinate Judge had no power to entertain
the appeals, but should have dismissed them on that ground,

The Munsitf’s finding is stated very baldly, and his pro-
cedure in hearing the suits on the merits before the fees,
which he regarded as insufficient, were paid was not cor-
rect. From the judgment of the Subordinate Judge however it
would appear that the question raised, which the Munsiff decided
adversely to the plaintiffs and the Subordinate Judge decided in
their favour, was whether the suits were for declaratory decrees
only, in which case o fized fee of ten rupees on cach under
Article 17 of Schedule IT of the Act would be payable, or for
declaratory decrees with consequential relief, in which case an
ad valorem stamp was necessary. The Munsiff apparently held
that they came under the first class, aud the Sub-Judge that they
came under the second,

In this Court it has been held in the case of In the matter of
Omrao Mirza v, Mary Jones (6) that 8. 12 of the Court Fees Act
applies merely to the valuation of the property for the purpose
of calenlaling the Court fee, when there is no question as to the
Article of the Schedule of the Act with reference to which the
valuation is to be made, and does not apply to a case in which it is
contended that the property has been wrongly valued, but-that the
relief bas been improperly estimated by putting it under a wrong

 Article in the Schedule of the Act. In that case, asin these before
us, the question was whether the stamp necessary was an ad valorem

stamp or a stamp of ten rupees under Article 17 of Schedule II
of the Act,

In the case of Chunia and (motlze'r V. Ramdeal a'nd another (7)
the High Court of Allahabad took the same view and luid down
that s, 12 of the Court Fees-Act does not prevent a Cowrt of ape
peal from determining whether or not consequential relief is

(6) (188212 C. L. B,, 148,
(7) (1877) L L B, 1 All, 360,
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sought, so that it may defermine under what class of cases the suib
folls for the purposes of the Court Fees Act.

Tn the case of Annamalai Chetti v. Clocte (8) the High Courl of
Madras held that s, 12 of the Court Kees Act which mukes the
docision of a Court in which a plaint or memorandum of appeal
is filed final on questions relating to valuation for the purposos of
determining the amount of any fee chargeable, does not affect
the question as to the class of suits in which a particular suit
rapks. And a similar view was taken in the case of Kanaran v.
Kamappen (9). 1In the ease of Dada Bhau Kitkwr v. DNugesh
Bam Chandra (10) it was held that an appeal lics againsh a
decision as to the class o which a suit belongs, although it does
not Ie against a decision as to the valuation of the suit in that
class,

As there i3 a concurrence of authority aguinsh the view put
forward by tho learned counsel for the appellants his arguntent
must fail. We hold that 5. 12, clause I of the Courlt Fees
Act is no bar o an appeal when the question before the lower
Court was to dacide mevely the class of the suit in order o ascer-
tain under what Schedulo of the Act it must ho taken fo fall for
the purpose of fixing the Court Fee payuble on the plaint or
memorandum of appeal. At the same time wo muy say thal we
think that the decision of the Subordinate Judge on the question
of the Court fee leviable appears to have been corrcet.

As no other point is argued in support of these appeals they
must fail and wo accordingly dismiss thom with costs.

8. C. B. | Appeals dismissed.

(8) (1881) L L, B., 4 Mad,, 204,
{9) (1890) L. L. &., 14 Mad , 169,
(10) (1898) I L. R, 28 Bow,, 486.




